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KINNE'S LAW COMPENDIUM. 

1853. 



ACCEPTOR— BIILL OF EXCHANGE. 

*'Au authority to draw a bill is virtuallj an acceptance of the bill 
drawn in conformity to it." — Beech v. The State Bank, 2 Carter's Indi- 
ana Supreme Court Rep./ page 488, (1853) ; Ulster County Bank v. 
McFarlan, 5 Hill, (N. Y.,) R.-432; Baj/ard v. Lathy, 2 McLean, 
462 ; McKim v. Smith, 1 Hall's Law Journal, 485 ; Payson v. Coolidge, 
2 Grallison, 238 ; 1 Gall, Rep. 630 ; McEvers v. Mason, 10 John, Rep. 
207 ; Witson v. Clements^ 3 Mass. Rep. ; Pillans and Rose v. Mierop 
and ITopkiM, Burr, Rep. 1663 ; Clark v. Cook, 4 East., 67, 70 ; Boyee 
and Henry v. Edwards, 4 Peters' Rep., 121 ; Parsons v. Armor and 
Oakey, 3 Peters, 426 ; Townsley y. Surall, 2 Peters' Rep., 182 ; 
Parker v. GreeU, 2 Wendell's Rep., p. 546 ; 2 Wheaton, 66 ; 3 Burr, 
1666 ; Cowp., 671 ; Douglass, 297 ; 1 East., 98 ; 4 id., 67 ; 6 id., 
614 ; MUn v. Prest and another, 1 Holt, 181 ; 4 Campb., 803, S. C. ; 
8 Com. Law B., 67 ; Atk., 611 ; 2 Barn. & Aid., 113; Chitty on Bills, 
ed. of 1821 ; Phil., 218. 



ACCOMMODATION ENDORSEMENT. 

Where a bank had allowed the liabilities of its directors to amount to 
a sum beyond that required by law, and the cashier of the bank, in an- 
ticipation of a legal examination of its affairs, and to reduce the direc- 
tore' liabilities, procured notes to be made and endorsed for his accom- 
modation, and with them took up the other notes of his held by the 
bank on which a director was his endorser ; Held, that the transaction 
was not illegal, and that the parties to the substituted paper wer« liable 
thereon. — The Seneca County Bank v. I^eass, 6 Denio's R., p. 329, N. 
T., (1860.) 
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2 ACCOmrTf ETC. 

(McKissocK, J., cited Story on Prom. Notes, 194 ; Chit on Bilb, 
91, 333, 334, 8th ed. ; Story on Prom. Notes, 195 ; Bank of Salina v. 
Babcock, 21 Wend., 499 ; Bank of Sandusky v. ScoviHe, 24 Wend,, 
116 ; Swift V. Tyson, 16 Peter* 22.) 

ACCORD AND SATISFACTION. 

A parol agreement by a creditor to accept from his debtor less than 
is due by way of compromise is nudum pactum, and void, and cannot be 
set up in bar as an accord and satisfaction. — Daniels v. HeUch et als., 1 
Zabriskie's R., p) 891. JV. /. (1850.) 

(Greex, C. J., cited Cumber v. Wane, I Siran., 425 ; Healhcoate v. 
Cruikshank, 2 T. R., 24 ; Lynn v. Bruce, 2 H. BL, 317 ; Fitch v. Sui- 
ton, 5 East, 230 ; 1 Smith's Leading Cases, 146 ; Harrison v. Wilcox, 
2 /. R., 450 ; Seymour v. Minthum, 17 J. 12., 174 ; Boyd r. Hitchcock, 
20 /. R., 78 ; ^/fen v. Roosevelt, 14 PFend., 100; fliwoc v. Mackay, 5 
Picit., 44 ; Brooks v. PTWte, 2 Metcalf, 283.) 

If a debtor tender to his creditor a sum of money, in full for all legal 
claims, which the creditor may have against him upon account, and the 
creditor receive the money, protesting that it is not sufficient, but saying 
that he will take it and pass it to the debtor's credit upon the accoutft- 
and the debtor do not express any dissent to this course, the acceptance 
of the tender will be held no bar to the creditor's right to recover such 
sum as may be found due to him, exceeding the amount of the tender.— 
GasseU v. Andover, 21 Vermont R.,p. 342. (1850.) 

ACCOUNT. 

If a whale-ship never returns to this country, but is lost, or con- 
demned, or sold abroad ; yet if the owners realize some net proceeds of 
her cargo, they are bound to account for it to the shareholders, though 
the contract is not to pay them until her return. — Joy v. AUen et al,, 2 
Woodbury <J- Minot's R., p. 308. V. S. (1849.) 

(WooDBUEY, J., cited Sheppard et ah r. Taylor et al., 5 Peters^ 676; 
2 Dod. Adm. 502-504.) 

In a creditor's suit, an account of the rents and profits received sinoe 
the death is never directed, until the produce of the sale of the real estate 
proves insufficient for payment of the debts. — Strafford v. Ritson, 10 
Beavan's R., p. 25. Eng. (1849.) - 

(The Master of the Rolls cited Seton's Decrees, 86 ; Schombtrg 
V. Humphrey, 1 Drury 4* War. 411.) 
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ACCOUNT— BOOKS OF. 



To make an account book evidence, all that our cases seem to require 
are, that the book be regulatly kept, and that it be the book of original 
entries. The evidence offered must not be loose memoranda, not a book 
•nto which the charges have been transferred from some other book, but 
the book ii' which die entries are made contemporaneously with the facts 
which they record. — Toomer v. Gadsden, 4 Strobhart's JLato R,, p. 193. 
{S. C.) 1850, 



ACCOUNT— WASTE— MORTGAGOR. 

A mortgage is entitled to an injunction, to restrain the mortgagor from 
the commission of waste, by which the morteage security is in danger of 
being reduced in value below the amount ofthe mortgage debt. 

And the Court, in such case, will not only restrain waste, but will, 
if the bill be brought for that purpose, proceed and take an account of the 
waste actually committed, ana decree satisfaction to be made therefor to 
the mortgagee. 

And such decree will not only be 'made against the mortgagor, but 
also against those not connected with the mortgage title, who have com- 
mitted acts of waste upon the premises by license from the mortgagor, after 
ccHidition broken, and with full knowledge of the respective rights of the 
mortgagor and mortgagee. — Hastings AdmW v. Perry et at, 20, Fer- 
m(mtR.,p. 272. (1849.) 

{HarringUm cited 4 Kent, 160 ; Brady v. Waldron^ 2 Johns. Ch,^ 
148 ; 58 Law Lib.y 831 ; Walker v. Hitchcock, 19 Vt,, 364 ; Smith v. 
Goodwin, 2 Greenl, 173; SiotDelly. Pike, lb,, 387; Hiichman v. IVal^ 
ton, 4 Mees. ^ Weh., 409 ; PaHridge v. Bere, Z B.Sf A., 604 ; Eden 
on Injunctions, 118 ; Ld. Blaney v. Mahon, 22 Fm., 521 ; Robinson v. 
lAUon, 3 Aik., 210 ; Farranl v. LoveU, lb., 723 ; Usbome v. Usbome, 
1 Dick., 75 ; 2 Story's Eq.^ 197, 286 ; Winship v. PUt, 3 Paige, 259 ; 
Jeremy's Eq., 510 ; Dana v. Nelson et al., 1 Aik., 252 ; Beardsley v. 
Knight et al, 10 Vt., ISf.) 



ACKNOWLEDGMENT. 

Where the defendant said that " he owed the plaintifl^ $700, and in- 
tended to arrange his business and pay them, that fall, or winter, as soon 
as he could ;" Held, that the acknowledgment was explicit and uncon- 
ditional, and was sufficient to revive the remedy for the . recovery of a 
debt barred by the statute of limitations. 

Where a deb 's barred by the statute of limitations, a su^iscqueni 



ACKJKOWLEDGHB^r — VOLUJiTARY. 



pi-oniiflc or acknowledgment is equally operative and efiective to ntflton 
the remedy, whether made to a stranger, or to the creditor hinr.self, or 
his agent. — Watkins et al. v. Stevens, 4 Barbour's Supreme Cauri jR., 
p. 168. N. Y. (1850.) 

(Patgb, J., cited Bigelow v. GraramSy 2 HUl, 120 ; Stafford y. Bactm^ 
1 Hill, 537; Oliver y. Grayy 1 Har. f Gill, 204; Peters v. Brmm, 
4 Esp., 48 ; Haliday v. fTard, 3 Camp. JV. P., 81 ; Laurence v. Hop- 
;«fw, 12 JbAiw, 288 ; Moore v. Ftgfe, 4 Wend., 422 ; Feam v. Lewis, 
6 jBiW)^., 349 ; S. C, 4 Car. <f- P., 178 ; 2 PM. Ev., 142, Coioen 4* 
HUVsed.; Clarky. Hougham,2B.^C.,15n; Mount Stephen y. Br of^, 
3 P. 4- -4., 141 ; WkUney v. Bigelow, 4 PicA., 110 ; S«. /oAn v. (ror^ 
row, 4 Porter, 228.) 

A letter containing an acknowledgment of a deht, and a promise to 
pay, will be construed to have been intended to apply to the debt upon 
which the suit is brought, it existing at the time, in the absence of proof 
of any other transaction between the parties, to which the letter might 
have applied.— Co2e« v. Kelsey, 2 Texas P., p. 541. (1849.) 



ACKNOWLEDGMENT—VOLUNTARY. 

A voluntary payment of money by one person for the use of another, 
without a previous request, will not support a subsequent promise to re- 
fund, unless the payment is beneficial to the promissor. 

The satisfaction of a judgment by a third person, if sanctioned and 
adopted by the defendant, will ordinarily support a promise to refund. 
In such case the fact of ratification warrants the implication of a previous 
request. 

An acknowledgment by K. to a stranger, that she owes H., for money 
which he had voluntarily paid for her, without a previous request, and 
that she is in honor bound to reimburse him, and intends to do so, is not 
a promise to H. to refund him the money so paid* 

A promise, made under such circumstances as show an ignorance, 
on the part of the promissor, that the demand, promised to be paid, 
creates no legal liability, is without consideration and void. — Kenan y» 
HoUowap, IQ Alabama R.,p. 53. (1849.) 

(CoLUER, C. J., cited Dumford v. Messiter, 5 Maule ^ Selw., 445 ; 
Weakly v. Brahan et al., 2 Stew., 500 ; Kaye v. Dtitton, 7 Man, ^ Or., 
807 ; Victors v. Davis, 12 Mees.^ Wels., 758 ; Story on Cont., {2d ed.) 
sec. 431, etseq.; Smithy. Ware, IS* Johns., 259; Mills y. Wyman,B 
Pick, 207 ; 2 Greenl. Ev., Sec. 107, and note 2, et seq. ; Warder et al. 
V. Tucker, 7 Mass., 449 ; Freeman v. Boynton, 7 Mass., 483 ; Kennm 
V. McRea, 7 Porter, 176.) 



ACTION — NEGLIGENCE — COLLISION, ETC. 



ACTION. 

tn action at law cannot be maintained when the same person is one 
of K© plaintiff, and is also the sole, or one of several defendants. — Blau- 
deU V. Ladd et ah, 14 New Hampshire R,, p, 129. (1851.) 

(GiLCHRrsT, J., cited Portland Bank v. Hydej 2 FaiHield, 196 ; Main 
waring v. Newman, 2 B, ^ P., 120 ; Mqfat v. Van Mullengeny 2 ChiUy, 
589; Bosanquel v. Wray, 2 Marsh., 319; Harvey v. Kay, 9 B. ^ C, 
366 ; 1 CA. PL {7th Am, ed,), 44. 



ACTION— GOODS SOLD. 

In an action on a contract for the delivery of goods the general rule 
of damages is, the value of the goods, at the time the contract was broken, 
with interest from that time. ♦ 

But to this general rule there is an exception, where the goods are 
paid for in advance, and in regard to contracts for the transfer of stock, 
on a given day ; in which cases, if the goods or stocks have risen in 
value subsequent to the time of delivery or transfer, the purchaser may 
recovfer their value at the time of trial. — West v. Pritchard, 19 Con. 
necticut R., p, 212. (1849.) 

CWaite, J., cited Wells v. Ahemethy, 5 Conn., 227 ; Boorman v. 
Nash, 9 J9. 4- Cress, 145 ; 17 E. C. L., 344 ; Shaw v. Nudd, 8 Pick., 
?) ; Sirifl V. Barnes, 16 Pick., 194, 196 ; Clark v.^Pinney, 7 Cowen, 681 ; 
Shepherd v. Hampton, 8 Wheat., 200 ; Shepherd v. Johnson, 2 East, 21 1 ; 
Payne v. Burk, 2 East, 213, n. ; Harrison v. Harrison, I Car. Sr Payne, 
412; 11 jE. C. Z., 436.) 



ACTION—NEGLIGENCE— COLLISION. 

An action for an injury received from a collision of carriages passing 
on a public road cannot be maintained by a party who was guilty of neg- 
ligence at the time of the collision, although the other party was also 
guilty of negligence, and was on the wrong side of the road. — Parker v. 
Adams, 12 Metcalf's R., p. 415. Mass. (1849.) 

(Dewey, J., cited Lane v. Crombit, 12 Pick., 177; Smith v. Smith, 
2 Pick., 621 ; Washburn v. Tracy, 2 Chip., 12S ; Thompson v. Inhah- 
Hants of Bridgewater, 7 Pick., IBS'; Adams v. Inhabitants of Carlisle, 21 
Pick., 146 ; Builerfield v. Forrester, 11 East, 60; Bridge v. Grand June- 
Hon Railway Co., 3 Mees ^ Welsh., 244 ; Angell on Carriers, sees. 
566-^9.) 
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VCTION— NEGLIGENCE— RAILROAD, 

In an jictton for an injury to the plaintiff, resulting from the negli- 
gence of the defendant, the care required from the plaintiff is that degree 
of care which may reasonably be expected from one in his situation — i.e., 
reasonable care ; and if this degree of care be exercised by him, the want 
of a less degree will not preclude him from a recovery fcNT the negligence 
of the defendant. 

There is no distinction between railroads and ordinary highways, in 
regard to the degree of care, which the law requires, on the part of those 
who have the direction or management of vehicles upon them. — Beers v. 
The HmuaUndc Railroad Company, 19, Connecticut R,, p, 566. (1849.) 

(Storrs, J., cited Lynch v. Nurdin, 1 AdoL <J- Ell N. S., 36; 41 
£. C. L., 422, 425 ; ButierJUld v. Forrester, II East, 60 ; PhickweU v. 
Wilson, 5 Car. Sf Payne, 375 ; Luxford, v. Large, 5 Car. &> Pa., 421 ; 
Williams v. Holland, 6 Car. if Pa., 23 ; Vanderplank v. Miller, 1 Moo* 
4- Malic., 169; Woo^v. Beard, 8 Car. (J- Payne, 373 ; Sills v. Broum, 
9 Car. Sf Pa., 601 ; Flower v. Adam, 2 Taunt., 314 ; Hawkins v. Cooper^ 
8 Car. 4- Pa., 473 ; Lack v. Seward, 4 Car. ^ Pa., 106 ; Wayde v. 
Lady Carr, 2 DowL ^ Ryl., %oo.) 

ACTION— NOTICE. 

In an action upon a bill of exchange brought by the holder, residing 
in Alexandria, against the endorser, a physician, residing in Maryland, 
the bill upon its face not being dated at any particular place, it was suf- 
ficient proof of due diligence to ascertain the residence of the endorser 
before sending notice of the dishonor of the bill, thai the holder inquired 
from those persons who were most likely to know where the residence 
of the endorser was. 

Where a notice is sent, after the exercise of due diligence, a right of 
action immediately accrues to the holder, and subsequent information as 
to the true residence of the endorser does not render it necessary for the 
holder to send him another notice. — Lambert et al. v. GhiseUn, 9 Howard^s 
U. S. Supreme Court R.,p. 552. (1851.) 

(May cited Harris v. Robinson, 4 Howard, 845 ; Story on Promts- 
sory Notes, secs.SlG, 328 ; ChiUy on Bills, 453 ; 1 Bam. ^ Cress., 245.) 

ACTION— SUNDAY. 

An action cannot be maintained for a deceit practised in the exchange 
of boi-ses on the Lord's day. — Robeson v. French, 12 Metcalf*s R.,p» 
U4. Mass. (1849.) 



ADUINiSTRATOS, ETC. 



(WiLDE, J., cited Wheeler v. Russell , 17 Mass., 257 ; Lyon v. Strofigf 
4> Verm,^ 219 ; Bosworth v. InkahiUtnUs of Sioansey^ 10 MeL^ 363.) 



ACTION ON THE CASE, 

Where a person lawfully coining into the possession of jne property 
of another has parted with the same, previous to the making of a de- 
mand by the owner, the remedy of the owner against such pei*son is 
not by an action of trover, but by a special action on the case, or in as- 
sumpsit. — Kelsey v. Griswold, 6 Barbour^s Supreme Court R., p. 436. 
N. Y. (1850.) 

(Edmotids, J., cited Smith v. Youngy 1 Camp,, 439; Anon., 2 iSoZfc., 
655 ; Ross v. Johnson, 5 Burr,, 2825 ; Leverm v. KeppeU, 4 Esp., 
157 ; Dewel v. Moxon, 1 TaunU, 391 ; Edwards v. Hooper, 11 M. <J* 
W,, 363 ; VerraU v. Robinson, 2 €. M, ^ R,, 495.) 

An action on the case cannot be maintained by a widow, to recover 
damages for the loss of her husband, or by a father for the loss of service 
of his child, in consequence of the death of the husband or child, occa- 
sioned by the carelessness or fault of the agents or servants of a railroad 
corporation. — Carey et ux, v. Berkshire Railroad Co., 1 Cushing^s R., 
p. 475. Mass. (1850.) 

(Metcalf, J., cited Baker v. BoUan et als,, 1 Camph., 493.) 



ADMINISTRATOR. 

An administrator has a right to sell notes of hand, as well as chattels, 
belongine to his testator's estate, and the sale is no breach of duty ; and 
the purchaser, even at a discount, shall not be held liable to creditofs or 
others, unless he is privy to a misapplication of the price, as where he 
receives it in payment of a debt due to him by the administrator indi- 
vidually, or has otherwise actual notice that the administrator intends 
to commit a fraud. — Gray v. Armistead, 6 IredeWs Equity R., p, 74. 
N. C. (1850.) 

(Pbarson, J., cited TyrreU v. Morris, 1 Dev. ^ Bat. Eq., 560 ; 
Se<M V. Tyler, 2 Dickens, 725 ; McLeod v. Drummand, 17 Vesey, 151 ; 
Exum v. Bowden, 4 Ired. Eq,, 281 ; Fox v. Alexander and Powell v. 
Jones^ 1 Ired. Eq., 340 and 337 ; Bunting v. Ricks, 2 Dev. A- Bai. Eq., 
130.) 



ADMISSIONS, ETC* 



ADMINISTRATOR— ASSETS. 

An administrator, who, ailer receiving the assets of the estate, is 
superseded by the appointment of another, and, upon the resignation of 
the latter, again invested with the trust, is liable on final settlement of 
the administration last assumed to account £>r the assets received on the 
first, and not delivered by him to the intermediate administrator. — WilHs's 
Adm'r v. WilUs's DistrihuieeSy 16 Alabama R., p. 652. (1849.) 



ADMINISTRATOR DE BONIS NON. 

Where an administrator de boms nan pays to a former administrator 
a sum of money which he advanced, during hb administration, to satisfy 
a demand with which the estate was justly chargeable, he is entitled to 
an allowance for the sum so paid, in the settlement of his accounts. 

The reasonable fees of attorneys, who were retained bona jide by a 
former personal representative to protect the interests of the estate, are,^ 
when paid by the administrator de bonis nouy proper allowances in his 
favor, and, being part of the expenses incident to the administration, 
the sum so paid cannot be abated, although the estate is declared in- 
solvent. 

If, after a decree of insolvency, the administrator pays in full claims 
which are not privileged, or which create no lien on the estate, he will 
occupy the place of the creditors, and is only entitled to a pro rata allow, 
ance. But in such case it would be proper upon the settlement of his 
accounts to permit him to retain the pro rata shares of the creditors 
whose claims he represents, if they can be ascertained before a final 
dividend is declared. — Hearrin v. Savagey 16 Alabama £., p, 286. 
(1840.) 



ADMISSIONS. 

The admissions of one of two joint contractors (where they are not 
partners) cannot deprive the other of his defence, when both are sued 
upon the contract. 

Therefore, where two persons gave their note payable in specific 
articles, and one of them admitted its validity ; Held, that the other was 
not estopped from setting up that the note was without consideration and 
void, although the plaintifi* in interest, or the person from whom he re- 
ceived it, had purchased the note on the fai^ of the admission.— jLetot> 
v. Woodworth et al,, 2 Comatock's R., p. 512. N. Y. (1850.) 

(Hovr, J , cited WiUis v. Greeny 5 HiOj 282 ; Cayuga Co. Bank v 
Wardeny I Comet., 418.) 
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The admissions of an executrix are competent evidenoe to charge 
the estate in the hands of the administrator de horns non, — jMhlee ▼. 
Jacobs^ 9 Humphrey's R., p. 718. Term. (1850.) 

(Grben, J., cited 19 Mass.j 374; 16 Mass.y 492; 1 Greenleafs 
Evidence, see. 179.) ^ 

ADVANCEMENT. 

Where a father has made advancements in money to a portion of his 
children, such advancements cannot he taken into account on a partition 
of his estate among his heirs. — Myers ei ux, v. Warner el als.j 18 OMo 
R.,p.5l9. (1850.) 

Money expended on the education of a child, whether professional or 
general, is no advancement. — Cooner v. May^ 3 StrobharCs Equity R.j 
p. 185. S. C. (1850.) 

(Johnson, J., cited Wycherley v. Wycherley, 2 Eden^ 180 ; Pusey v. 
DeshouDice, 8 P. Wms,, 317 ; ToUer^s Law of Ex'ors, Book 3d, CA. 6.) 



ADVANCEMENT— NOTES. 

H. having advanced large sums of money to the defendant on account 
of tertain estates in the West Indies of which they were joint owners, 
received from the defendant two promissory notes to the amount of 
jC3,000, upon an agreement which contained the following terms: — 
" Should the crops (of the estates) not come forward in time to provide 
for these notes, I shall expect to nave them renewed for such period as 
may be found necessary from the condition of the properties." The 
crops proved unproductive, and the notes were renewed three times : 
the present action was brought on the third renewed bill, which had 
been endorsed to the plaintiffs with a knowledge of the agreement :-^ 
Held, that the agreement stipulated for one renewal only, and that the 
plaintifis « ere entitled to recover. — bmes et aL v. jSfunra, 1 Welshy^ 
HurlsUme ^ Gordon's R., p. 473. Eng. (1849.) 



ADVERSE POSSESSION. 

A person who enters into possession of land, under a contract of pur- 
chase, with bond for titles when the purchase-money is paid, is in pos- 
session under color of title, and his possession is adverse, although he 
has not paid the purchasn-money.— Fain v. GartkrigJU, 5 Georgia R,, p. 
6. (1849.) 



10 AGJSMT— CONTRACT, ETC. 

(NiSBBT, J., cited Smmer v. Stephens, 6 Meic.j 3^7 ; 2 A., 82 ; 3 
/&., 91 ; 16 Serg. ^ Raicle, 214 ; Jackson v. Todd, 2 Cowen, 183 ; 
Jackson V. iS^rp, 9 JbAiw., 162 ; 12 lb., 365 ; 16 lb., 293 ; Ewings v. 
Burnett, 8 Peters, 41 ^ ^fi|^e/ on Lm., 435 ; 4 Ga., 115.) 



AGENT. 

An agent of a manufacturing corporation is not necessarily authorized 
to make note on behalf of the corporation. To render such a note valid 
as against the company, the powers of the agent must be shown. — Bene- 
dict et als. V. Lansing, 5 Demo's R., p. 283. K Y. (1850.) 

(Whittlbsey, J., cited Clark v. Farmers' Woollen Co., 15 Wend,, 
266.) 

An agent authorized to purchase land for his principals, purchases in 
his own name, and takes a conveyance to himself. He is bound to con- 
vey the land to his principals, upon their complying with the terms of 
his contract of purchase, in the same plight and condition in which it 
was conveyed to him. 

If the affent has disposed of a part of the land purchased, so that 
the principal cannot obtain that part, the agent will be held to account 
for the same at its true value at the time when it should have been 
conveyed to his principals ; to be ascertained by a jury or a commis- 
sioner, as the parties may elect, or as the Court, on their failure to 
do so, may direct. — Wellford et als. v. Chancellor, 5 Grattan's R., p. 39, 
Va. (1849.) 



AGENT— ATTORNEY. 

Where a note is placed m the hands of an attorney to collect^ under 
a general retainer, he cannot delegate his authority to a third person, 
and authorize him to collect it; and payment by the maker to such 
third person will not discharge him. — Kellogg 4* Co. v. Norris, 5 Eng- 
UsKsR.,p. 18. Ark, (1850.) 



AGENT— CONTRACT. 

Where an agent makes a contract in his own name, he cannot, after 
his principal refuses to ratify it, make him responsible by changing the 
contract, in signing his name as principal and his own as agent. — Lucas 
V. BarreU, 1 Greene's R., p. 510. Iowa. (1849.) 
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AGENT^PARTNERS. 



In partner^ips each mrtner is the agent of his associates, for the 
purpose of making all contracts within the scope of the partnership 
business; and special instructions and limitations upon the authority 
of each other, are to be deemed advisory merely, and not binding upon 
third persons. — Sage v. Sherman et als,, 2 Comitock's -K., p. 417. iV. Y, 
(1850.) 

AGENT AND PRINCIPAL. 

A man gave authority to an agent to purchase some personal pro- 
perty, but only so far as he had cash of the principal, with which 
he was to pay for it. The agent purchased on the credit of his prin- 
cipal, without paying any money, and the property was delivered to 
the principal, who received it, and converted it to his own use. Held, 
that the vendor had a right to recover from the principal the price of 
the goods.— Pottow v. BriUain, 10 IredeWs Law R., p. 8. N. C. (1850.) 



AGREEMENT. 

Where a contract grows immediately out of, and is connected with, 
an illegal or immoral act, it cannot be enforced. But if the promise is 
entirely disconnected with the illegal act, and is founded on a new con- 
sideration, it is not affected by the illegality of the act, although it was 
known to the party to whom it was made. — Leaviti v. Blatchford, 5 Bar* 
hour's Supreme Court R., p. 9. N. Y. (1850.) 

(Edwards, J., cited Faikney v. Reynous, 4 Burr.y 2069 ; Petrie v. 
Hannay, 3 T. R., 419; Rohimon v. Blandy 2 Burr., 1077; Alcvnhraok 
v. HaUy 2 Wils.y 309 ; Carson v. Raubaty 2 Bay, 560 ; Armstrong v. 
Foley, 11 Wheat, 258.) 

An agreement in writing, by which the subscriber to it promised to 
pay another a sum of money on demand, with interest, and added, but no 
demand is to be made as long as the interest is paid, is not a promissory 
noie.—Seacord v. Burling, 5 Denio's R., p. 444. N. Y. (1860.) 

(McKissock, J., cited Chit, on Bills, 152, 154, 9^ Am. ad.; Hemchei 
v. MaMer, 3 HiM, 132 ; HiU v. Ralford, 2 Bos. ^ Pul, 418.) 

By a written agreement the plaintiff* undertook to do work for the 
defendant on the houses "in South-street and Southampton-street,'' It 
appeared that, at the date of the agreement, the defendlAUt had land 
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and houses in South Street^ but had nothing in SmUhati i-9treet: 
Held, that the agreement being unambiguous, evidence wuf . jt admis- 
sible to show that the word " and^^ was inserted by muBtake ; and that 
it was a misdirection to leave it to the jury to sa/ what was the inten* 
tion of the parties — HUchm v. Groom, 5 Common Bench R., p, 515. 
Eng. (1850.) 



AGREEMENT— ACTION. 

In an action upm a note that is made payable absolutely, evidence 
is n<^t admissible to prove an oral agreement, when the note was given, 
that it should not be {/ayable unless the promissor should have certain 
funds in his hands. — Adams v. Wilson, 12 Metcalf^s 12., p. 138, Mass. 
(1849.) 

(Lowering 4« Wilkinson cited St. Louis Perpetual Ins. Co, v. Hcmer, 
9 Meic, 89 ; Rose v. Learned, 14 Mass., 154 ; Erwin v. Saunders^ 1 
Cow., 249; Hamilton v. Neel, 7 WatU, 517.) 



AGREEMENT— ANTE-NUPTIAL. 

An ante-nuptial agreement by which the intended wife, in considera- 
tion of the settlement of her own estate to her sole and separate use, re- 
leases and relinquishes to her expected husband all claim to dower in the 
lands of which he may be seized during the coverture, is not a bar to a 
proceeding at law, after his death, for an allotment of her dower.— 
Blackmon v. Blackmon et al, 16 Alabama R., p. 633. (1849.) 

(Parsons, J., cited Hays v. Womack et tix., 2 Ala., 83; Bac. Abr.j 
title Jointure ; Hastings v. Dickinson et ux.,1 Mass., 153 ; Coke Lit.y 
36, b. ; 4 Coke, 1 ; Gibson v. Gibson et als. 15 Mass., 106 ; Croade v 
Ingraham et al., 13 Pick., 33 ; Vance v. Vance, 8 Shep., 364.) 

It is not necessary that the legal estate should be vested in trustees 
to enable a feme covert to dispose of her separate estate in equity. A 
mere agreement entered into, before marriage with her husband, that 
she shall have the power to dispose of her real and personal estate, during 
coverture, will enable her to do so. 

Ahhpugh "^uch an agreement becomes extinguished at law by the 
subsequent mdrriage, yet equity supports it, and will compel the husband 
to perform it. 

Where, by an ante-nuptial agreement between husband and wife, the 
husband itrt^recs that the wife's separate property shall not in any man- 
ner. 1>^ affected by the marriage, and that she shall have the same right 
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of disposing of hor separate properly, and of purchasing other property 
without his assent, that she would have had, if she had continued sole emd 
unmarried, she is after her marriage absolutely a feme sole in respect 
to her separate property, and retains all the power over it, which she 
could have exercised as a feme sole, if her marriage had not taken place. 
— Strong V. Skinner et als,, 4 Barbour's Supreme Court iC., p. 546. 
N, Y. (1850.) 

(Paige, J., cited Bradish v. Gibbs, 8 Johns. Ch., 522; Rippon v. 
DowUng, Amb., 565; 3 Johns. Ch., 547; 2 KmVs Com., 171, 172; 
lavingsion v. Livingston, 2 Johns. Ch., 537 ; 2 Kent's Com., 166 ; Lady 
ArundeU v. Phipps, 10 Ves,, 146, 149 ; BuUard v. Briggs, 7 Pick., 
533 ; 2 KisiA's Com., 173, 174 ; GarUck v. Strong, 3 Pioge, 440.) 

AGREEMENT— CREDITORS. 

Where certain of the creditor^ of a debtor signed an instrument in 
writing, by which they agreed to accept twenty-five per cent, in full 
discharge of their debts, provided all the other creditors assented to the 
arrangement, and provided the debtor furnished the requisite security 
within three months, 'and it appeared, that one creditor refused to sign 
the agreement and subsequently collected his debt in full, but the plain- 
tiff, who was a creditor and signed the agreement, received from the 
debtor the requisite security and gave a discharge of his claim, it was 
held, in the absence of all proof of fraud on the part of the debtor, that 
the plaintiff must be considered as having waived the condition in refer- 
ence to the other creditors, and that the discharge given by him was a 
bar to an action upon his original claim. — Dauchy v. Goodrich, 20 Ver* 
inoniR.,p. 127. (1849.) 

{WhiOemore cited 11 East, 390 ; 2 Jamp., 124, 888 ; 1 Esp., 286 ; 
3 Camp., 175.) 

AGREEMENT— FIXTURES. 

By agreement (reciting as the fact was), that plaintiff had discounted 
a bill for S., and that S., in consideration thereof, had deposited with 
plaintiff, as a collateral security for re-payment, the lease of his hpuse, 
and had also assigned to him the fixtures as per inventory, S. undertook, 
if the bill should be dishonored, to execute a mortgage to the plaintiff of 
the lease (such mortgage to contain the usual power of immediate sale), 
tc^ther with the fixtures as per inventory, such lease and fixtures to be 
sold by auction or otherwise, and after re-payment of debt and expenses 
to plaintiff, the balance to be paid over to S. But if plaintiff should wish 
to sell the fixtures by auction or otherwise, S. undertook to allow him to 
do so <m the premises^r without his being liable to an action of trespass. 
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S. alio undertook to pay all arrears of rent and taxes within three 
months ; and in default of such payment, authorized plaintiff to sell the 
lease and fixtures on the premises by auction or otherwise, without pre- 
vious mortgage, and to pay the proceeds as before stated. S. signed a 
receipt for j£80, as paid for purchase of the fixtures. 

S. became bankrupt, having continued in possession of the house and 
fixtures until that event, and the bill having then three weeks to run. 
Tlie assignees took possession of the fixtures and sold them. 

Held, that plamtiflT was entitled to recover the value from them, the 
agreement having vested in him an immediate interest in the fixtures. 

The fixtures were sold by auction for £36, a fair price on such sale ; 
but, if they had been valued as between outgoing and incoming tenant, 
they would have been worth £80 ; Heldj that plaintiff was entitled to 
damages according to the latter estimate. — Thompson v. PetdU et al,f 10 
Qt,een Bench R.,p. 101. Eng. (1850.) 



AGREEMENT— GIFT, 

A mere agreement to give, for the consideration of love and -Ac- 
tion, whether the gifl is to be of goods and chattels^ or a chose in action^ 
neither transfers the property to the donee, nor gives him a right, by 
suit, to compel a completion of the contract. — Carpenter v. Dodge et a2.y 
20 Vermont, 595. (1849.) 

(Davis, J., cited Irons v. SmaUpiece, 2 B. ^ Aid,, 551 ; Bunn v. 
Markham, 7 Taunt., 224 ; Tate v. Hilbert, 2 Ves., Ill ; Reddel v. Do- 
hree, 10 Sim., 244 ; Bryson v. Brownrigg, 9 Ves., 1 ; Cotteen v. Miss- 
ing, r Madd.j 176 ; Pearson v. Pearson, 7 Johns., 26 ; Fink v. Cox, 
Ex'or, 18 Johns., 145; Noble v. Smith et al., 2 Johns., 53; Cook v. 
Hasted, 12 Johns., 188 ; Wright v. Ex'ors of Wright, 1 Cow., 598.) 



AGREEMENT— INJUNCTION. 

Equity has jurisdiction to restrain by injunction erections on servient 
lands, in violation of an easement or right of enjoyment in respect of 
such lands, attached or belonging to adjoining premises. 

A. owning two adjoining rural building lots, bounding on a river, 
and erecting on one a family mansion for his own use, ^Id the other to 
B. for the like purpose, with a covenant by B. in the deed to him, that 
he would not use the lot in a way or for any business which might be 
in any manner offensive to the occupant of the adjoining property, or 
that would tend to deteriorate or lessen its value ; and would not use it 
for a stone quarry. B. soon afler leased to C. the right to build a 
wharf on B.'s river front, and to make a railway to the same across B.'s 
lot, in order that C. conld use the railway and wharf, to transport and 
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loud into vessels, stone from a large quarry of C. situate some distauee 
hack of the lots in question. C. proceeded to build the railway and 
wharf. 

Held, that the railway and wharf were within the prohibition of the 
covenants in the deed, and their further erection was enjoined. 

The erection of the wharf was held to be of itself a violation of the 
covenant, because of its affording access, and attracting to the shore, 
nocturnal debauchees rambling by water from a neighboring city. — 
Seymmr v. McDonald et aU.y 4 Sandford^a Ch, R., p. 502. iV. Y. 
(1850.) ^ 

(The Vice-Chancellor cited Hills v. Miller, 8 Paige, 254 ; Trus- 
tees of Waiertoum v. Cowen ^ Bagg, 4 Paige, 510 ; Mann v. Stephens, 
10 Lond, Jurist, 650 ; 15 Sitnons, 377.) 



AGREEMENT— MISREPRESENTATION. 

If one in treaty with another for the sale of property, misrepresents a 
material fact, stating it to be true, when at the same time he knows it to 
be false, and the other party trusts to the statement and acts upon it, it b 
a positive fraud, for which equity will rescind the contract. 

Whether a party thus misrepresenting a fact, knows it to be false or 
not, is wholly immaterial ', for the affirmation of what one does not know 
to be true, or believe to be true, is equally, in morals and in law, as un- 
justifiable as the affirmation of what is known to be positively false. It 
is a fraud, on account of which equity will rescmd the contract and rein- 
state the parties in their original rights. — Smith et ah v. Mitchell, 6, 
Georgia R., p. 458. (1849.) 

(NiSBET, J., cited Pearson v. Morgan, 2 Bro. Ch., 389 ; Burrows v. Locke, 
10 Vesey, 475 ; De Manville v. Compton, 1 Vesey ^ B,, 355 ; Exparte 
Carr, 8 Vesey ^B.,111; 1 Marsh, on Ins., h. I, Ch. 10, Sec. 1 ; Story's 
Com. on Eq., Sec. 193 ; Rogers v. Atkinson et al, 1 KeUy, 12 ; 13 Peters, 
26; 11 Mad. Ch., 20r« ; Neville v. Wilkinson, I Bro., Ch. Cos., 546; 
Ainsleyy. Medlicott, 9 Ves., 21 ; 2 Bro., Ch. Cas., 385; 1 Vem., 136; 
Fulton's Ex^rsy. Roosevelt, 5 Johns. Ch., 174; 2 Cowen, 129; McFerran 
V. Taylor ^Massie,Z Cranch, 281; 6 Vesey, 180, 189; Jeremy, 385, 
386 ; Smith v. Richards, 13 Peters, 26 ; Grans v. White, Freem., 57 ; 
Laidlaw v. Ch-gan, 2, Wheat., 178, 195 ; Smith v. The Bank of Scotland, 
1 Dow, Pari. R., 272 ; Lowndes v. Lane, 2 Cox, 863 ; 8 Meriv., 704 ; 2 
KeUy, 66; 4 Georgia, 9b.) 



AGREEMENT— PARTY WALL. 
A party wall agreement, by which one about to build is authorized 
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o place half his wall on his neighbor's lot, and the latter hs at liberty to 
dse sTich wall for the support of buildings he may erect on his lot, on 
paying Imlf iis cost ; docs not restrict the latter from extending his build- 
ings, on his own land, farther than such party wall, towards either the 
front or the rear. 

An agreement bntween the owners of two adjoining city lots, that if 
ihe r.ne will build a dwelling upon his lot, three feet back from the line 
of the street, the other will, whenever he builds on his lot, set his build- 
ing back the same distance from the street ; is an interest in lands, and 
if not in writing, is void by the statute of frauds. — Wolfe v. Frost, 4 Sand- 
ford's Ch. R., p. 72. N. Y. (1850.) 

(The Assistant Vice-chancellor, cited HewUns ^ Shippam, 5 Bam. 
d* Cress, f 221 ; Cocker v. Cooper, 1 Cromp.y M. ^ Rose, 418 ; Bryan v. 
WhisUer, 8 Bam. ^ Cress., 298 j FenUman y. Smith, 4 East, 107 ; Munu 
fordy. WhUney, 15 Wend.,ZQO.) 



AGREEMENT— PRODUCE. 

A. and 6. entered into an agreement, that A. should furnish 2,700 
peach trees at* Aw expense, and that B, should plant and cultivate them 
on his farm at his expense, and should pick and market the fruit, during 
the life of the trees, at the joint expense of the parties, and account to A. 
fbr half the net proceeds of the sales. The trees were furnished, and 
planted, and cultivated accordingly. A. died, and the administrator of his 
estate sold his interest to D. 

Held, that D. could come into this Court for the performance of the 
agreement, and for an account and payment of half the net proceeds of 
the sale.— AfcjKh^^ v. Rohbins, 1 Halsted's Ch. R., p. 229. N. J. 
(1649.) 

(Fotis and Vroom cited 1 Harr., 81 ; I ChiL Gen. Prac., 84, 6, 7 ; 9 
Bam. if Cress., 561 ; 17 Eng. Com. Law, 443 ; 1 Merw., 563 ; 15 Vesetf, 
221 ; 12 Eng. Cond., Ch. 228 ; 5 Eng. Cond. Ch., 383 ; 1 Paige, 398 ; 
V7 Johns., 620; 12 Wefid.,lSi; 28 Wend., 606, 610 ; 24 PTerki., 389; 
6 Halst., 184; 1 Campb., 831 ; 1 Harr., 38 ; Gaw on Partnerships i Col 
Uns on Partnerships.) 



AGREEMENT— TIME. 

The general rule in equity is, that time is not necessarily deemed of 
the essence of the contract, unless the parties have expressly so regarded 
it, or it necessarily resnlts from the nature and circumstances of the 
contract. 

The parties to a contiact may tBake time of the essence of their agree- 
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meat, and when this clearly appears to have been their intention, and no 
peculiar cireumstance has intervened to prevent or excuse a strict pef- 
&rmance, it must be so considered and treated in equity. The right to 
make such agreements cannot be denied, and it is the duty of the Courts 
to enforce them as made, and not to make new contracts for the par- 
ties. The real intention of the parties must govern, and that is to be ascer. 
tained from the contract and surrounding circumstances. — SmUh v. 
Brawn, 5 Oilman's £., p. 309. Ills. (1849.) 

(Tbbat, C. J., cited 1 Sug. on Vend., 444 ; 2 Story Eq. Jur,, Sec. 776 ; 
Benedict v. Lynch, 1 Johns. Ch,, 370 ; Coshke v. Till, 1 Russell, 376 ; 
WUHams v. Edwards, 2 Sim., 78 ; Andrews v. Sullivan, 2 GUm., 327.) 



' AGREEMENT— VOID. 

Where a civil suit was instituted, and judgment obtained in a county 
in which the defendant did not reside, by an agreement between the plain- 
tiff and defendant, the defendant consenting to acknowledge the jurisdic- 
tion ; held, that such a judgment was void as against the rights of subse- 
quent judgment creditors, who had obtained their judgments m the man- 
ner and place prescribed by law ; the Constitution declaring that all civil 
suits shall be tried in the county wherein the defendant resides. — The 
Georgia Railroad 4* Banking Co. v. Harris et ah, 5 Georgia R., p. 527. 
(1849.) 

(Warner, J., cited Fermor*s case, 8 Coke, 77 ; Latham v. Edgertonj 
9 Cowen, 229 ; Borden v. Fitch, 15 Johns., 141 ; Bigelaw v. Stames, 19 
Johns., 40 ; Jackson v. Jackson, I Johns., 431. 



ALIENS— STATUTE LAW. 

Statutes of the States of New- York and Massachusetts, imposing 
taxes upon alien passengers arriving in the ports of those States, declared 
to be contrary to the Constitution and Laws of the United States, and 
therefore null and void. — Smiih v. Turner, 7 Hauxtrd's U. S. R,, p, 288. 
(1849.) 



ALLOWANCE— SUPPORT. 

A mother, in poor circumstances, is not bound to support her infant 
child, when it can.be supported out of its own estate, and where she has 
done so, a just allowance should be made to her for its past maintenanoe.— 
Stewart v. Lewis, 16 Alabama R., p. 734. (1849.) 
2 
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(PAitsoNS, J., ciCed Whipple y. Bow et ux^y^ Mass.^ 415 ; Hatoev t. 
Howard et al, 4 Mass., 97 ; Comyn's Dig. Chancenf, 8 ; O. 1, 2, 3, /?. 
6 ; EeCT^^f v. Brymer, 6 Fe<ey, 425 ; Sherwood v. 5ffli<A, 6 F«8«y, 454 ; 
Ex parte Bond, 2 Myhe 4* Ktene, 439; fTiiirtfa «l us. v. i2^er#, 6 
Johns.y 565.) 



I ALTERATION. 

The rule ia well settled in England and in many of the Courts of 
this country, that it is incumbent on the party offering in evidence an 
instrument which appears to have been altered, to explain such altera* 
tion, and that in the absence of all evidence, either from the appearance 
of the instrument itself, or otherwise, to show when the alteration was 
made, it must be presumed to have been subsequent to the execution 
and delivery of the instrument — Walters v. Shorty 5 Gilman's 22., p. 
252. nis. (1849.) 

IBJackweU cited 2 Thomas^ sCoke, 232 marginaJj and 188 top paging f 
10 S. ^ R.y 64, 170 ; 1 ToffiUn's Law Dic.y 524 ; 1 Bouv. Law Die, 
533 ; 2 Black. Com., 308 ; Bull N. P., 268 ; 2 Stark. Ev.y 272, N.f. ; 
Ib.y 273, ondN. Y. ; 1 Leigh's N. P., 667 ; Humphreys v. GwHou, 13 
N. Hamp.y 385 ; JedMe v. DiU, 2 Kelly, 128, 133 ; MilUcken v. Beau^ 
ehampy 2 Mill. Law E.y 290, cUed in 2 Phil. £«., 6 ; Cowen ^ HilTs 
notes, 17 ; Jackson v. Osborne, 2 Wend., 555 ; Herrick v. MaJen, 22 
Wend., 388 ; -HrZ& v. Barnes, 11 iV. JTowp., 395 ; Bowers v. /etocZZ, 2 
N. Hamp., 543; Johnson v. I)ttilre ^ Marlborough, 3 £i^. Com. Iiato, 
360 ; Bishop v. Chambrej 14 En^. Com. Xato, 207 ; Hinman v. Dicken* 
son, 15 E. C. L., 409; Taylor v. Moseley, 25 £. C. L., 393; Desbrow 
V. PTea/A^rfty, iJ., 636 ; Knight v. Clements, 35 /*., 377 ; C/i^ortf v. 
Parker, 40 /J., 687 ; Prevost v. (rrirty, 1 Peter*'* C. C, 364 ; ffeoi- 
man v. Braitan, 2 Harrington, 396 ; i)aw v. Jenney, 1 Mete., 221 ; 
Gi7&« v. Sweat, 1 Gi/m., 475 ; Morris's Lessee v. Vanderen, 1 Ball., 67 ; 
iVeioe/ V. Maybury, 3 Le^^k, 350 ; Mills v. Slarr, 2 Bailey, 359 ; iJaiZ- 
road Bank v. Lane, 7 Howard's Miss., 414 ; J^ilson v. Hendersouy 
9 Smedes ^ MarshaUy 375; Came v. TaUersal, 40 £n^« Com. Irfuo. 
677.) 



AMENDMENT. 

A grand jury find an indiciment against C. and D., but the clerk, in 
making a minute of the finding, accidentally omits the name of D. Held, 
that the record cannot be amended at a subsequent term of the Court, by 
inserting the name of D. in the minute : and the indictment against D. 
must be quashed. — Drake and Cochrane' s case, 6 Grafton's /?., p. W^ 
Ya. (1850.) 
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ANNUITY— INTEREST. 

Interest will not be allowed on the arrears of an annuity, which was 
to be paid in agricultural products at a particular place, the value of 
which was to be ascertained by testimony ; and in the absence of any 
proof of a demand, at the place were it was to be paid, or of an agree- 
ment to dispense with such demand, and to convert the same into 
money. — PIdUtps « als, v. WUUami ei a&., 6 GraUan^s S., p. 259. 
Va. (1849.) 



APPfiAL. 

A plaintiff in error cannot get behind a judgment, conferred by liim 
and which he does not seek to impeach, in order to strike off an appeal 
from an award because of the insufficiency of the recognizance and of 
the sureties of the appellant. 

Objections to the recognizance on appeal, &c., must be taken in a 
reasonable time and before other steps are taken to prepare the case for 
triaF^or they will be con^i^ered as waived. — Werdner v. MaUhewsy 11 
Fennsylvania R.y p, ^S6. (1850.) 

{Lawson and MiUer cited Minor, 19 ; Edmonds v. Green, 1 Rand.^ 
44 ; McRae v. Turnpike Co., 3 Rand., 160 ; Payne y. Lewis, 1 Bihh, 
164 ; Pickett v. Ctaibome, 4 CaU., 99 ; Apothecaries' Co, v. Harrison, 
4 Per. (J- JD., 292 ; 1 Am. ^ H., 15 ; Laughlin v. Peehks, 1 Pa., 
114 ; FvIUr v. Tretm, B S. 4- R., 629 ; Kniseley v. Shenberger, 1 W., 
194.^ 



APPROPRIATION OF PAYMENT. 

A payment made by a debtor to his creditor cannot be applied by 
the creditor to a debt arising subsequently, without the assent of the 
debtor.— Lat9'« Razors v. Sutherland et als., 5 GraUan's £., p. 357. 
Va. (1849.) 

If one indebted individually, and also jointly with another, to the 
same creditor, make a general payment, the creditor may «pply It to 
either account as he may choose. 

He may apply it to the joint account, though he may have given the 
party making tfie payment a receipt, as for money paid by him and in 
which the name of the other joint debtor is not mentioned. 

The account books of the creditor, together with evidence that the 
entries were made at the time they bear date, are competent evidence 
in his favor to show I which of two accounts he applied a general pay. 
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ment.— ''an Rensselaer's Ex*ars v. Roberts^ 5 Denio's 12., p. 470. 
N. r. (1850.) 

(Beardslet, C. J., cited Baker v. Stackpok, 9 Cawen, 420, 436.) 



ARBITRATION. 

By agreement in writing, certain disputes were referred to arbitra* 
tion, *' the costs of the submission, reference, award, and of making the 
submission a rule of Court, to be in the discretion of the arbitrators." 

The arbitrators awarded that the costs of the submission, reference, 
and award should be borne by the parties in equal proportions ; and that 
the costs of making the submission a rule of Court should be paid by 
such of the parties through whose default, in the performance of the 
award, the same should become necessary : — Held, that the award was 
not final or certain as to the costs of maki ng the submission a rule of 
Court, and therefore bad. — In re Smith and Wilson, 2 Welshy, HurlsUme 
4- Gordon's R., p. 827. Eng. (1850.) 



ARBITRATION— AWARD. 

An award is not evidence of an account stated between the parties to 
the submission. 

By articles of agreement between the plaintiff of the one part, and 
the defendants of the other part, certain difierences between them were 
referred to arbitration, the costs of the reference and the award to be in' 
the discretion of the arbitrators. The arbitrators, after finding a sura 
due from the defendants to the plaintiff, awarded that the costs of the 
reference and award, including compensation to the arbitrators, should 
be borne as follows ; that is to say, one moiety thereof by the plaintiff, 
and the other moiety by the defendants. The plaintiff took up the 
award, and paid the whole costs of it : — Held, that he could not recover 
a moiety of the costs as money paid for the use of the defendants. — 
Bates V. Toumly et al., 2 Welshy, HurlsUme ^ Gordon's R., p. 152. 
Eng. (1850.) 

f 

ARBITRATOR. 

An arbitrator has a general discretion as to the mode of conducting 
the inquiry before him. 

The Court refused to set aside an award, on the ground that the arbi- 
trator had declined to permit a stranger to be present for the purpose ^ 
assisting the defendant's attorney with practical hints for the conduct 
of the defence. — TiUam v. Copp, 5 Common Bench R., p. 211. Eng, 
'1850.) 



A8SI6NBE— BILL OF BZCHA1V6B, BTC. 21 

(Chambers and James cited Matson v. Drower^ R, ^ If., 17 ; Hem- 
leU V Laycock, 2 C. ^ P., 574.) 



ARREST— TRESPASS, 

An action of trespass pannot be maintained against the master of a 
vessel, for carrying to sea an officer who went on board to arrest. a 
person, just as the vessel was leaving the wharf, if the plaintiff did not 
use ducr dili«rence to get on shore, after receiving due notice that the 
vessel's fasts were about to be cast off, and that all persons not belonging 
on board must leave her. — Spoor v. Spooner, 12 Metcalf^s R*yp. 281. 
Mass. (1649.) 



ASSESSMENT— COERCION. 

Where a person has paid the amount of taxes assessed upon him, 
he cannot recover it back, upon the ground that the assessment was 
illegally made, if there be no proof that he was compelled to pay any 
portion thereof by duress of his person, or seizure of his property, or 
that any part was paid under protest, and to avoid such arrest or seizure. 

The mere fact that the taxes were paid to collectors, who had 
warrants for the collection, affords no satisfactory proof of payment by 
duress. — SmUh v. Inhabitants of Readfieldy 27 Maine a., p. 145. 
(1849.) 

ASSIGNEE. 

The assignee of an insolvent debtor cannot recover in respect of the 
work and labor performed by the insolvent, and necessary for his main- 
tenance after the making of the vesting order (StaU 1 <J- 2 Vict, c, 110, 
*. 37), and before the insolvent's discharge. Though it appeared that 
the defendant had not paid the insolvent before the assignee interfend.^ 
Williams v. Chambers, 10 Queen's Bench R., p. 387. Eng. (1850.) 



ASSIGNEE— BILL OF EXCHANGE. 

A. in an action on a bill of exchange against B., a trader, signed 
final judgment under a judge's order on the 7th of March. On the 9th 
B. signed and filed in the ofiBcc of the Lord Chancellor's secretary of 
bankrupts a declaration of insolvency, and on the same day a notice of 
having so filed such declaration of insolvency, was served both on A. 
and his attorney. On the 9th of AprU a ca. sa. was issued against B. 
in the action, endorsed to take £46 Is. 6(£., and was delivered to an offi- 
cer of the sheriff of Middlesex^ who, on the same day, took B. in exeou* 



i 
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tioQ. B.. being t^tken in ttie custody of an office.* to a look-up hpuse, on 
the said 9th of April, paid one of the assistants of such officer the amount 
endorsed on the ca. sa. This sum was part of the assets of fi. when so 
paid, and it was on the 11th of April handed over by the assistant who 
received it to the officer, who paid it to A.'s attorney, who afterwards 
paid it to A. On the 30th of Aprils a Jiat in bankruptcy issued against 
b., founded on the declaration of insolvency, under which p. was, on the 
Ist of May, duly declared a bankrupt : — He^ld, that the assignees of B. 
were entitled to recover £46 1^. 6d. in an action for money had and re- 
ceiyed.-r-FoUeU et ah v. Hoppe et ah, ^Common Bench R., p. 226. 
fyg. (1850.) 

{Badeley cited Ramsey v. EaUm, 10 M, <J- TT., 22 ; Udal v. WaU 
Urn, 14 M. 4- W., 254 ; HUchin v. CampbeU, 2 W. Bla., 779 ; Reed v. 
James, 1 Stark. N. P., 134 ; NoUey v. Buck, SB,^ C, 160 ; 2 Marni. 
4- R., 68 ; The Duke de Cadaval. v. CoUms, 4 Ad, ^ E,, 858 \ % N. ^ 
it., 824.) 



ASSIGNEE— FORECLOSURE. 

The assignee of a subsequent mortgage, seeking to redeem from a 
foreclosure under a prior mortgage to which he was not a party, is not 
bound to pay for improvements made upon the land by the purchaser 
under the decree of foreclosure after the filing of the bill to redeem. — 
Smith V. Sinclair, 5 Oilman's R.,p. 108. Ills. (1849.) 

(Tritmbull, J., cited 4 Rentes Com., 167, and note ; I Johns. CA., 
887; 10 Paige, 49 ; 6 GUI ^ Johns., 275.) 



ASSIGNMENT. 

An assignment by an insolvent debtor &r the benefit of creditors, 
which, after empowering the trustee to expose the property to sale on 
the best terms practicable, either at private sale or public auction, for 
cash or on credit, as shall in his opinion most comport with the interest 
of all parties concerned, requires him, if the property is not sold in six 
months, to sell it at public auction, &c., is not rendered fraudulent on its 
face by a provision that the debtor shall retain possession of certain of 
the property conveyed until a favorable opportunity for the sale of it 
shall oner — such possession being expressly limited to the time for the 
sale at public auction.— .Aiercrojniie v. BrojAford, 16 Alabama R., p* 
560. (1849.) 

(Dakgan, J., cited Ashurst v. Martin, 9 Porter, 566 ; Gazzam v. 
Poyntz, 9 Ala.^ 374; The Planters' ^ Merchants' Bank of Mobile v. 



Clarke, 5 Ala., 766 ; Baxter v. Wheeler, 9 Pick., 21 ; 12 PicL^ 461 j 
11 ^FfneZ., 240 ; Cannon v. Peebles, 2 Iredell, 449.) 

An assignment of the debtor's interest by virtue of a contract for the 
conveyance of land, made und received for the purpose of defrauding the 
«;reditors of the assignor, is void against creditors, subsequent as well as 
prior to th^ assignment*— rTTAitotore v. Wooiwardy 28 Maine R., p, 
;J92. (1850.) 

(Wells, J., cited Anderson v. Roberts, 18 Johns,y 513 ; Clapp v. 
Leatherbee, 18 Pick,, 131 ; Parkman v, Welch, 19 jPicife., 231 ; Clark 
V. French, 23 Maine, 221.) 

An assignment made of a debt, with notice to the debtor, by the . 
creditor, to his attorney, in payment of his fees and disbursements in a 
litigation regarding «uch debt, is efieqtaal to prevent a set^ofi* against it 
of a separate and distinct debt due to that debtor from the assignor.—^ 
Ripley v. Bull, 19 ConnecHcut R., p. 53. (1850.) 

(Parsons cited RumriU v. Huntington, 5 Day, 163; Benjamin v. Ben* 
jaminy 17 Conn,y 110.) 

D., the holder of a bond, assigns it to H« by the following endonBe- 
ment thereon : " I assign the within bond to H., and agree not to take 
any legal advantage of the said II. in the indulgence he may give.'' A 
few days after H. assigns the bond to M., who delays to bring suit against 
the obligor until he becomes insolvent. Held, D. is liable on his assign- 
ment, not only to H. but to M. — McLaughUn v. Duffield, 5 Grattan's li,, 
p. 133. Va. (1849.) 

An open, unsettled book account for goods sold, cannot be assigned 
80 as to enable the assignee to sue the debtor for it in his own name.— 
Newman v, Vickery, 1 Smith's R., p, 303. Ind. (1850.) 

An assignment made of a debt, with notice to the debtor, by the 
creditor, to his attorney, in payment of his fees and disbursements in a 
litigation regarding such debt, is effectual to prevent a set-off against it 
of a separate and distinct debt due to that debtor from the assignor. 

And in such case, it makes no difference, whether the debt assigned 
and that claimed to be set off have gone into judgment, or are in suit 
and undetermined. 

But this decision, forming an exception to the general principle re- 
garding the assignment of a chose in action, is limited to the assignment 
of a debt or judgment, by the creditor, to his attorney, as security for 
his services and disbursements in a suit brought upon the debt, or in 
which the judgment was rendered. — Ripley y. bullet als., 19 Connectu 
cul R., p. 53. (1850.) 
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(Storks, J., cited RumriU v. Huntington^ 5 Vay^ 163 ; Benjamin r. 
Bm^amm, 17 Conn,^ 110.) 



ASSIGNMENT— CREDITORS. 

If the creditors of a failing debtor meet and agree to talce an assign- 
ment of all his property towards paying the debts of all, and to have him 
continue responsible for any balance ; and this is carried into effect by 
taking such assignment, and possession of the property ; it is valid 
against one of the creditors, who was not present, and brings a trostee 
process i^ainst the agent of the creditors, who has charge of the pro- 
perty. AdtarM et al, v. Blodgett et al.y 2 Woodbury ^ Minors R,, 233. 
U. S. (1849.) 

(WooDBiTBT, J., cited Copeland v. WeU, 8 Crreenl,^ 414 ; Halsey et 
al V. Whitney, 4 Mason, 206 ; 7 Wheat, 656, 678; 11 Wheat., 78; 
Picketock V. LyeUr^ 3 Al. 4* SeL, 371 ; 4 Mason, 210.) 



ASSIGNMENT— MORTGAGE. 

The interest of a mortgagee of land cannot at law pass to a third 
person, without an assignment, in some form, in writing under seal^ 
although the contract secured by the mortgage has been assigned by 
writing without seal. 

If a mortgagor, or his assignee, would enable himself to maintain a 
bill in equity to redeem the premises from the mortgage by means of a 
tender of the amount due, he must make the tender to the mortgagee or 
persontolaiming under him, and not to an assignee of the contract secured 
by the mortgage. 

A grantee of a part of mortgaged premises can redeem his interest, 
only by payment of the whole amount due on the mortgage. 

The commencement and prosecution of an action upon a mortgage, 
amoimts to a waiver of any prior entry to foreclose the same. — Smith v. 
KeJley, 27 Maine R., p. 237. (1849.) 

(Tenney, J., cited Parsons v. Welles et al., 17 Mass., 419 ; Vose ▼• 
Handy, 2 Greenl, 322 ; PrescoU v. ElUngwood, 23 Maine, 345 ; Fay 
r. Valentine, 5 Pick., 418 ; Doe v. Pahner, 16 East, 53 ; Ooodright v. 
Cartwent, 6 T. R., 219.) 



ASSIGNMENT— NOTE. 

Where a note is payable to bearer, no formal assignment is neces- 
sary; the title is transmitted from hand to hand, by mere delivery; 
therefore, where a note payable to bearer is sold by an assignee in 
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bankruptcy, at a sale of the bankrupt's effects, it is not necessary, to 
vest the purchaser with title, for the assignee to assign the note formally 
to him ; a delivery is sufficient. — Arnold v. Leonard^ 12 Smedes 4r Mar- 
shairs R.y p. 258. J^iss. ( W49.) 



ASSIGNMENT— PARTNERS. 

One of two partners, being about to leave the State for his health, 
assigned to the other partner a bond and mortgage he held against a 
third person. He died while absent. The administrator of his persona, 
estate sued the surviving partner for the amount of the bond and mort- 
gage. On a sworn bill, filed by the surviving partner, stating that tho 
deceased partner, when he left, was indebted to the partnership in more 
than the amount of the bond and mortgage, and that it was agreed be- 
tween them that they should be applied, to the purposes of the partner, 
ship (stating how), and that he had so applied them ; the administrator 
was enjoined from proceeding in the suit. — WUUamt v. Kingslept Adm'r.f 
1 Halsted's Ch., 119. N. J. (1849.) 

{Whitehead cited 1 Paige, 100, 426 ; 8 Paige, 42, 436 ; 2 Johns. 
Ck., 204 ; Hopk., ]48 ; 1 Green's Ch., 198, 489 ; Dev. Eq., 429.) 



ASSUMPSIT. 

Plaintiff, having accepted a bill for defendant's accommodation, de- 
fended an action brought by the endorsee, and finally paid the amount 
with costs of the action. Plaintiff brought assumpsit for money paid : 
the jury were directed that, if defendant requested plaintiff to undertake 
the defence (as to which there was some evidence, but no express re- 
quest proved), the costs were recoverable as money paid to the plaintiff's 
use. Verdict for plaintiff. Held, that the direction was right, and the 
costs recoverable under the count for money paid. — Garrard v. CoUreU, 
10 Queen's Bench R., p. 679. Eng. (1850.) 



ATTACHMENT. 

As a general rule, where property has been attached by an ofllcer 
and delivered to a third person, who has given an accountable receipt 
therefor, promising to re-deliver it on demand, the receipter may be dis- 
charged from his liability, by proof that the property, when attached, 
was not owned by the debtor, but by a third person into whose hands it 
ha.*^ been delivered. 

And if the attaching officer be under no liability to the creditor for 
the appropriation of the property attached to the payment of the debt, the 
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receipter will be discharged on proof of that fact. — Penobscot Boom Cor* 
poration v. Wilkins, 27 Maine R., p. 345. (1849.) 



ATTACHMENT— TRESPASS. 

An officer who enters a house by authority of law, and attacnes 
goods therein, becomes a trespasser ah initio by placing there an unfit 
person, as keeper of the goods, against the remonstrance of the owner of 
the house.— Ma^com v. Spoor, 12 Meicalf's R., p. 279. Mass. (1849.) 

(Shaw, C. J., cited The Six CarpeiUers' Case, 8 Co,, 146 ; Mehnlle 
T. Brown, 15 Mass., 89; Rowley y. Rice, 11 Mete., 337.) 



ATTORNEY. 

Where a defendant has been served with process, and an attorney 
without authority appears for him, the Court will not interfere to set 
aside the proceedings, if the attorney be solvent, but will leave the de- 
fendant to his remedy against him by summary application against the 
attorney. If the attorney be insolvent, the Court will relieve the de- 
fendant on equitable terms, if he has a defence on the merits. 

But where a plaintiff, without serving a defendant, accepts the ap- 
pearance of an unauthorized attorney for the defendant, the Court will 
set aside the judgment as irregular, with costs, and leave the plaintiff to 
recover those costs, and the expenses to which he has been put, from the 
delinquent attorney by summary proceedings. — Bayley v. Buckland et 
als., 1 Welshy, Hurlstone Sr Gordon's R., p. 1. Eng. (1849.) 

{Martin and Skinner cited 1 Sdlk., 86, 88 ; 6 Mod., 16 ; Stanhope v. 
Foreman, 3 Ring. N. C, 303 ; Mudry v. Newman, I C. M. ^ R., 402 ; 
Williams v. Smith, 1 Dowl. P. C, 632 ; Barher v. Wilkins, 5 DoyoL P. 
C, 305 ; HtMart v. PMlipSi 13 Af. ^ PT., 702 ; Hamhridge v. De La 
Cron^e, C. P. Mich. Term, 1846.) 



ATTORNEY— DEED— SIGNATURE. 

A deed executed by an attorney in fact, in which he refers to the 
power of attorney, but conveys in hb own name as attorney, and cove- 
nants and warrants in his own name on behalf of his principal, the deed 
being signed with the name of the principal, as by the attorney, is the 
deed of the principal. 

It is a sufficient execution of a deed by attorney in fact for his prin- 
cipal, if he signs the name of the principal with a seal annexe i, stating 
it to be done by him as attorney for the principal ; or if he signs his 
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own name with a seal annexed, stating it to be for the prinoipal.^-5Aaiiii 
ei als. V. Lancaster, 5 GraOan's R^ p. 110. Va. (1849.) 



ATTORNEY— LIABILITY OF. 

A solicitor taking a proceeding in a suit in the name of a person, 
without his authority, is personally liable to pay the costs, charges, and 
expenses occasioned to the other parties thereby, and such a proceed- 
ing having taken place in the Master's office, the Court, on the petition 
o£ the parties injured, ordered the costs, &c., to be taxed and paid 
by the solicitor. — MaUns v. Chreenwayf 10 Beavan's JR., p. 564. Eng. 
(1849.) 

(Tke Mastes op the Rolls cited Hall y. Bennett, 2 Sim. ^ Stu., 
78 ; Allen v. Bone, 4 Beavan, 493 ; Doe v. Roe, 3 DowUng, 496 ; Mar- 
lindale v. Lawsm^ 1 C. P. Coop,, 83 ; Tarhuck v. Woodcock, 6 Beavan, 
581.) 



ATTORNEY AND CLIENT. 

Whether the communications of a client,- to his attorney, shall or 
shall not be regarded as matters of professional confidence, and there- 
fore be exclud^ from being given in evidence, does not depend upon 
their importance or materiality in the prosecution or defence of the suit, 
but on the character of the communication. 

Communications made by a client to his legal adviser, for the pur- 
pose of obtaining professional aid or advice, are not excluded on account 
of ja privilege, which an attorney may waive, because it is a personal one, 
but on account of a privilege attached to the communication, for the 
better administration of justice, and which can only be separated from 
it by the consent of the client. — Aiken v. Kilbume, 27 Maine R., p. 
252. (1849.) 



ATTORNEY AT LAW. 

An attorney at law, who has money or other effects belonging to the 
defendant in his hands, is subject to be gamisheed. — Tucker v. BuUe et 
al, 6 Georgia R,, p. 580. (1849.) 

Tn an action against an attortiey at law for money collected by him 
for his clients, he may plead the statute of limitations ; and it will be no 
answer to the plea, that he did not notify his client of the collectipn of 
the money. — Cook et al. v. Rivee, 18 Smedee ^ Marshall's R., p. 828. 
Miss. (1850.) 
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ATTORNEY'S LIEN 

An attorney has a lien upon a judgment recovered by him, for his 
costs. He is regarded as an assignee of the judgment, to the extent of 
the costs included therein, and is entitled to all the rights incident to 
t^iit characfer — Wilians el iix. v. BaUcrmatif 2 Barbour's Supreme Court 
r{,,p.i7. N.Y. (1850.) 

(Paige, ^, cited 1 Paige, 626 ;*15 Johns., 406 ; Pmder v. MorriSf 
3 Caines, 165 ; 12 Johns., 343 ; 19 Johns. , 96, 97.) 



AUCTION— UPB INTEREST. 

A life interest in property was sold by auction " without reserve." 
The vendors had entered into an agreement with M., that he should 
bid £32,000, and be ,the purchaser, unless a higher sum should be 
bid, and this fact was concealed. The property was sold to the de- 
fendant for £50,000. The tenant for life afterwards died. Heldf 
that the proceedings were tainted, and that specific performance could 
not be decreed. — Robinson v. Wall, fO Beavan^s R., p. 61. Eng. 
(1849.) 

(Turner, Roupell and Rogers cited Davis v. Symonds, 1 Cox, 402 ; 
Cadman v. Homer, 18 Ves., 10 ; Viscount Clermont v. Tasburgh, 1 Joe. 
^ W., 112; Brealey v. Collins, Younge, 817; Meadows v. Tanner^ 5 
Mad., 34 ; Wheeler v. Collier, Moody |- M., 123 ; The King v. Marshy 
3 Younge 4* /., 331 ; Woodward v. Miller, 2 Coll., 279 ; Thomett v. 
Haines, 15 Mee. ^ W., 367.) 



AUTHORITY— MASTER OF VESSEL. 

Where, in consequence of damage to a ship during the voyage, it 
becomes impossible to prosecute the adventure, the master has authority 
to sell her for the benefit of all parties interested : and a person employed 
by him to superintend the sale, may lawfully pay over the proceeds to 
him, or to his order. — Ireland v. Thomson, 4 Common Bench R., p. 149. 
Eng. (1849.) 

(Mavle, J., cited Story on Agency j sec. 203, n. ; Stephens v. Bad' 
cock, SB. ^ Ad., 354 ; Cartwright v. Hateley, 1 Vesey, Jr., 292 ; PinJto 
v. Santos. 5 Tauni., 447 ; 1 Marsh., 132 ; Sims v. BriUain, A B. 4- Ad., 
375 ; 1 iV. 4- M., 554.) 
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BAIL— ASSAULT WITH INTENT TO ULL 

When a prisoner is committed for an assault with intent to kill and 
murder, and it is shown that the person wounded is in danger of dying 
before the expiration of a year and a day from the time the wound was 
inflicted, the prisoner is not entitled to bail, as a matter of right, be- 
cause no indictment has been found against him ; although two terms 
of the Court at which he might hav^ been indicted, have elapsed since 
his commitment ; unless it is also shown that he would be entitled to 
bail if death should ensue within the year and day. — Ex Parte Ander- 
son d Wife, 19 Alabama Supreme Court B,, 582, (1852.) 

Phillips, Counsel for Petitioners; cited 1 Ruseel on Crimes^ 428; 
31 Car. 11 C. 2., /. 7. (Hughes v. State, 12 Ala, 458 ;) Aikin'e Dig., 
348, (Clai/'B Dig., 444, § 40 ;} Kinney y. Mallory, 3 Ala., 626 ; ex 
farie Simonton, 9 Por. 391 ; Aikin'e Dig., 347; 1 Strange 547, and 
16 Mass. 276 ; iJac. I C. 8, cited in 3 Ckitty, 847 ; 2 Bale's Pleas of 
ike Crown, 132, 

By the Court, Chilton, J., cited {Clay's Dig. 444, § 40.) 

It is laid down by the Supreme Court of Massachusetts, in The Com- 
monwealth Y. Caleb Trask, (15 Mass., 277,) "that where one is impris- 
oned for dangerously wounding another, so as that his life is in danger, 
he is to be kept in prison without bail, until it shall probably appear 
that the danger is over ;'' and the Court predicate their opinion upon 
what Lord Hale observes in his Pleas of the Crown, {vol. 2, p. 134,) 
who says : " If A dangerously wound B, he may be imprisoned till it 
be known whether the party will die or live, and regularly is not to be 
bailed till it probably appear that the danger is over." 



BAILMENT— CARRIER. 

A penott whoee business is not the carrying of goods, and who does 
not hold himself out to the world as such, will not be regarded as a 
common carrier, although he may occasionally carry goods for hire. 

The person thus occasionally carrying, will be responsible in case of 
Ices of the goods only as an ordinary bailee for hire, and to 'excuse him- 
self from liability, need only show that he has used ordinary care and 
diligence. — Samms v. Stewart <k MfKibben, 20 Ohio Supreme Court B., 
p. 69, (1852.) 

SxLLXRS & Marshall for Plaintiffs, cited Story on Bailments, 4 Ud,, 
§ 543» fi. 5 ; Balfcock y. JIfay, 5 £fam. 0. B., 334 ; Ahhatross v. Wayne. 
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16 Grut€., 0,R., 613; 2 Dana, 221; Wright, S. C. IL,3S4t; IS 
Grisw., 0. R, 131 ; Gordon v. Hutchinson, 1 Waits d: 8erg,, 286 ; 
Story on Bailments, 466 to 467, § 496, n. 2 ; Kent, Com,, 697 ; 1 
Eayw., 14 ; ScatUrlee v. Groa^ 1 ir<«d., 272 ; 1 BelTs Com. § 397, 
Brinn r. Bale, 8 C7arr ifc Payne, 212. 

PenD, King & Peon, for Defendants^ cited 1 Watts d: Serg., 285. 

J. Caldwell, J., cited Story on Bailments, § 495, Kenfs Com., vol. 2<l, 
697-698; Sheldon y, Bobinson, i' New Hampshire R:, 157; Hennel 
<fe Short V. Fettijohn, 2d Harrington, 48 ; Gordon t.' Hutchinson, I 
Watts Jb Sergeant, 286. 

See also the following decisions in regard to the Law of Bailment and 
Common Carriers, all reported within a short time past : 

Bahcock r. May^ 4 0. R,, 234 ; Jordan ▼. James, 5 0. A., 88 ; 
Roland v. Gundy, 6 O. 22., 202 ; Lawrence v. McGregor, 5 0. A, 309 ; 
(and see Wrighfs 3. 0. R., 193 ;) McGregor v. Kilgore^ 6 O. JR., 368; 
Jones Y. Voorhes, 10 O. i?., 146 ; Bownan v. Hilton, 11 0. iJ., 308 ; 
Talmadge v. 7%6 Zanesville and Maysville Road Co., 110. jR., 197 ; 
Conwell V. Voorhes, 18 0. JR., 623 ; J?ar*«r t. Cory, 16 0. i?., 9; 
TFaync v. Steamboat Gen. Pike, 16 0. R., 421 ; Johnson v. M/^w*, 16 
0. A, 431 ; Inglehright v. Hammond, 19 0. ii., 837 ; Monteith y. Bisr 
selVs AdmW, Wright's 8. G. R., 410 ; Anderson v. Foresman, Wrighfs 
S. 0. R., 698 ; Lawrence v. McGregor, Wrighfs S. 0. R., 193 ; and 
see 60 R., 809 ; Goodman y. Ashton ^ Stewart, Wrighfs S. C. R^ 
216 ; Long y. List, 1 Western Law Jour., 393 ; Wayne y. Steamboai 
Albatross, 4 West. L. J, 628. See also, Mad River and Lake Brie 
Railroad Co. y. Cockran Fulton. 



BAILMENT— LIABILITY OF INFANT FOR PROPERTY 
BAILED. 

^ When property is bailed to an infant, his infancy is a protection to 
him for any non-feasance, so long as he keeps within thd termsbf' his 
bailment; bnt when he' departs from the object of the bail'dlent; it 
amounts to a conversion of the property, and he is liable to the samd 
extent as if he had taken the property in the first instance without per- 
mission. 

An infant hired a horse for the purpose of going to B., and returning 
the same day. He went to B., but returned by a circuitous roote, 
which nearly doubled the distance, and stopped at a house 'Upon thd 
way, leaving the horse without food or shelter from eight o'clock in 
the evening until four o'clock the next morning, and did not return 
until 8 o'clock the next morning ; and from this oyerdriving and ex- 
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posore the horse died. And it was hM, that this amounted to a con*> 
version of the Hoi'se, for which the infant was liable in trover. Totone 
V. Wiley, 23 Washburn's Vermont R., p. 866 (1862). 

C. J. Walker <fe G. B. Kellogg for the defendant, cited Story on 
Bail. §413. Wheeloek y. Waimmghi, 6 Mass. 104 ; Rice r. Clark, 
8 Vt., 109 ; Rotch y, Haines, 12 Pick., 136 ; Leceeehtnan v. Machin, 2 
Stark, 311 ; (3 E. C, L., 369 ,') Fanant v. Thompson, 6 B. d: Aid, 
826 ; (7 E, O, L., 272 ;) Swift r. Moeely, 10 Vt., 210 ; Grant v. 
Kiny, 14 Vt., 367; Hart- v. Skinner, 16 Vt. 138; Story on Bail,, 
§ 413 ; Davie v. Oanett, 6 Biny., 716 ; (19 J5;. C. L., 212 ;) Jb&w«on 
V. PT^o/man, 4 iScam., 696; 5tory on Bailment, § 413; West v 
Moore, 14 Vt., 447 ; Green v. Greenbank, 2 ifar«A, 486; (4 £. C7. 1/^., 
376 ;) StOfy on Bail § 380 ; 1 Chit, PI, 65 ; Jennings v. Rundall, 8 
T, /^., 336 ; Biny. on Infancy, 111 ; Penrose v. Cwrren, 3 Rawle, 161 ; 
Cur/« V. Pa<ton, 11 iS. <fe K., 319 ; WUt v. W^e/«A, 6 Watts, 9; 
^ower V. TAwm^r, 3 Pick. 492 ; Wheeloek v. Wheelwriyht, 5 Mass., 
104 ; fl^«?rt V. ^jperry, 16 Vt., 392. 

Baxter & Stoughton for Plaintiflfe, cited Wheeloek v. Wheel- 
loriyht, 6 Mass, 104 ; Wheeloek v. TFAeeZtm^Af ; Homer v. Thwiny, 
3 /"icA?. 492 ; Campbell v. jSfm^e*, 2 IFiwrf., 137 ; Foaw v. Smith, 6 
Cranch,2^e; Fitts y.Hall,9N.H.,441; West v. if oor^ 14 R., 
447: Green v. Sperry^ 16 Ft., 390; i«wM v. Littlefield, 16 
JfatTitf, 236. 

Redfibld, J., cited Jenmnys v. Rimiall, 8 ST. iJ., 335 ; Bristow v, 
Eastman, 1 J''«p. jY. P. C, 172; ^^w v. Greenbank, 2 Marshall, 
466 ; TTe** v. ifoore?, 13 F^., 447 ; Homer y, Thwiny, 3 Pick. 492 ; 
i^Yto V. Hall, 9 i\r. iT, 441 ; Johnson v. Pie, 1 Lev,, 169 ; iS. C, 1 Heb. 
906 ; /&., 913 ; 1 Sid., 129 ; 10 Petered,, Ab„ 669 ; Vasse v. /STm/A, 
6 Crcmh, 226 ; Campbell v. ^lo^^f, 2 fFmd., 137. 



BANK— AUTHORITY OF OASHJER. 

Corporations are bound by then- simple contracts, and by other acts 
of their officers and agents, made and performed in the discharge of 
their ordinary duties. 

And trover or trespass will, in a proper case, lie against a corporation 
aggregate, for the acts of its officers or agents, done in the performance 
of their ordinary duties, or by special directions of the corporations 
speaking by its board of directors, or other managers. 

The courts may, it seems, take notice of the general nature of the du- 
ties of a cashier in and about the banking office, and without evidence, 
Or usage, or express authority, hold him authorLeed to do all incidental 
acts necessary to the performance of those general duties ; but further 
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they ought not to go. If power to execute an indemnity to a sheriff 
for selliog goods on an execution, in behalf of the bank, is claimed to 
exist, it should be shown. 

It should not be assumed by the court, as a matter of law, that a ii- 
rection by the cashier of a bank to a^ sheriff to sell property levied on, 
implied by giving him a written indemnity, was the act of the bank, and 
not the act of the cashier. 

'Vhe giving of such a paper is evidence of an interference with the 
property levied on, and a direction to sell it, which should be submitted 
to the jury on trespass being brought against the cashier. WaUon v.* 
Bennett <k White, 12 Barbour's Supreme Court Heports, p. 196, (1853) 
New York. 

This was an action for taking and converting the plaintiff's personal 
property, and was tried at the Onondaga Circuit, in February, 1851. 
The defendants denied that they took and x^on verted the property at the 
time and place mentioned in the complaint. They also alleged, that the 
property, in the goods and chattels, was in one Richard Lusk ; and that 
the Salina Bank and Onondaga County Bank, of which the defendants 
were respectively cashiers, had each recovered a judgment against Lusk 
in this court; and that the defendants, being fully authorized, as 
cashiers, procured executions to be issued upon the judgments, in favor 
of their respective banks ; and that they delivered them to the Sheriff, 
to be executed ; and that, by virtue of such executions, the Sheriff 
levied upon and sold the property in question ; and they denied that 
they did any other act, or gave any other directions in the premises. 
Upon the trial, after proving the seizure and sale of the property, and 
that the Sheriff, before sale, required indemnity, the plaintiff, to connect 
the defendants with the wrongful taking and conversion of the property, 
offered in evidence a paper, in the form of a bond, from the two banks 
and James L. Yoorhees, to the Sheriff of the County of Onondaga, in 
the penalty of two thousand dollars, reciting the issuing of the execu- 
tions and the levy upon the ^oods ; and that they were claimed by the 
plaintiff and others, and conditioned that the banks should indemnify 
and save harmless the Sheriff, and all persons aiding and assisting him, 
from all damages, <&c., that might anse by reason of levying upon or 
selling the goods, (&c. The paper was not sealed, and was signea, ** M. 
W. Bennett, Cashier Bank of Salina ; Haml. White, Cashier Onondaga 
County Bank; James L. Yoorhees." The reading of the paper in 
evidence was objected to, because the defendants were agents of their 
respective banks, in the execution by them of said writing of indemnity, 
was the act of the corporations, and not of their cashiei-s, who had sub- 
scribed the same, so as to amount to a direction or interference on their 
part, rendering them liable as trespassers; which objection was sus- 
tained by the Court, and the evidence excluded ; and the plaintiff was 
non-suited. 

L. R. Morgan, for the Plaintiff. 

D. A. JoHNSOK, for the Defendant. 
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By tbe Court, Allsk, J. If the decision of this Court in Bak^r v. 
Bailey, decided at the late July term, is to be followed, then the defend- 
ants, by the form of their answer, have confessed the trespass com* 
plained of, by confining their denial to the time and place alleged in the 
complaint,' which are immaterial, and the plaintiff was wrongfully non- 
suited for that reason. But as this point was not expressly raised upon 
the trial, we prefer not to rest the decision upon it. It cannot be 
claimed at this day that corporations can only speak and act by their 
common seal. They are' bound by their simple contracts, and by other 
acts of their officers and agents, made and performed in the discharge 
of their ordinary duties ; and on a simple contract the form of the exe- 
cution is not very essential, provided it appears that the Corporation is 
the contracting party, and credit is given to it, and not to the agent or 
officer. (Angell d Aynes on Corporation, 263, 288 ; Story on Agency, 
§§ 52, 55 ; Dwda^B Paley on Agen/cy, 156, nofc o.) There is just as 
little doubt that trover* or trespass will in a proper case He against a cor- 
poration aggregate, for the acts of its officers or agents, done in the 
performance of their ordinary duties, or by special directions of the cor- 
poration speaking by its board of directors, or other managers. ( Yat- 
borough V. The Bank of England, 16 EoBt, 6 ; Beach v. The Fulton 
Bank, 7 Cowen, 486 ; Ibater v. The- Besex Bank, 17 Mass. Bep., 139 ; 
Eehoboth v. Behoboth, 28 Piek., 189; Dater v. The Troy Turnpike 
and Bailroad Co,, 2 HiU, 629.) 

It was assumed upon the trial' that the agreement to indemnify was the 
act of the corporation, represented by these defendants, and not the 
individual acts of the defendants ; and that the latter in signing it and 
delivering it to the officer, and thereby authorizing the sale of the 
property in question, acted as the mere ngents of the corporations, and 
within the scope of their ordinary duties, and by such act bound the 
iMmks named. Doubtless, if they acted as the mere instruments of their 
respective banks, and as such affixed the names of their respective cor- 
porations to the paper by order of the directors or other managers, they 
incurred no responsibility, any more than do the president and cashier 
of a bank by signing the bills of a bank become personally responsible 
for their redemption. A different question would arise if it should ap- 
pear that they, upon their own responsibilty, without special direction 
from the directors, but acting within the general authority conferred 
upon them by general usage or by the by-laws of the corporations, had 
directed the sale of this particular propei-ty. In such case my impres- 
sion is that they would be liable to this action, and could not shield 
themselves under their agency. In torts all actors are liable for acts 
done by them, or by their special directions. .All persons who direct or 
assist in committing a trespass, are in general liable as principals, though 
not benefited by the act ; and an agent or servant is equally liable as 
his principal, whether the tortious act be done by the authority of his 
master or not. (2 Saund,, 47. t. 12 Mod., 448; 1 Chit, PL 80.^ 
Where 8ev<*rJil are concerned all may be sued jointly. (1 Chit, PL 80.) 
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A client and attorney may be jointly sued for aets done by an agent 
employed by the attorney^ and acting under him, and by his directions, 
and in his absence. {SaUs y. PiUing, 6 Bam, 4t Cress., 86.) Thei 
doctrine that a m-ddlemao is not responsible for acts done by a subor- 
dinate agent employed by him in behalf of his principal, has no appli- 
cation when the agent or middleman directs the specific acts of the 
subordinate employee. (Stem v. Cartvnright, 6 term Rep., 411 / Deru-^ 
son y. Seymour, 9 Wend. Ilep., 9,12,13; Dunlap's Paley on Agency, 402.) 
There b, however, a difficulty in this case before reaching this point. 
Without any proof it was held by the Court, that the defendants, a» 
cashiers of the banks, had authority, In yirtue of their office, to execute 
the writing in bebalf of the banks, and to bind them by such act. In 
the answer the defendaate aver, that as cashiers, duly authorized, they 
aaused the executions to be issued and delivered to the proper officers ^ 
and the authority, to this extent, is admitted by the answer of the plain** 
tiff, in bis repl^ to controvert the allegations But authority beyond 
this is not admitted. A cashier, probably, has a general authority to 
superintend the collection of notes under protest, and to do anything an 
attorney may do, {Angell & Ames on Corp., 297). But he cannot, I 
apprehend, change the relation of the bank to the debtor, or incur ez' 
traordinary liabilities in behalf of the bank, under pretence of attempUng 
to collect its debts. An attorney could not, by a direction to a sheriff to 
levy upon property of third persons, bind his client to respond to thesher^ 
iff by way of indemnity, or to the injured party, in an action of trespass. A 
cashier having the same powers, and no other or greater, unless specially 
conferred, his principal is not responsible for his tortious acts. The court 
may probably take notice of the general nature of the duties of a cashier 
in and about the banking office, and without evidence of usage or express 
authority, hold him authorized to do all incidental acta necessary to the 
performance of these general duties ; but farther, they ought not to 
go. If power to execute a paper like this in behalf of a bank is claimed 
to exist, it should be shown. (Benedict v. Lansing, 6 JDemo, 283,) Oilleit 
V. Vampbell, (1 Deniop 620,) was decided upon the authority given by 
the statute to the officers of banking associations, and not upon the 
ground that the authority to execute the contract in that case had been 
conferred by the corporation. Without evidence, I think it should not 
have been assumed by the court, as matter of law, that the direction 
to sell the property implied by giving the writing of indemnity, was 
the act of tiie corporations, and not tiie act of the defendants. The 
giving of this paper was evidence of an interference with the prop^ty, 
and a direction to sell it, which should have been submitted to the jury. 
(2 Saund., PL and^. 863, 864; Goals v. Darby, 1 CamsL 517.) 

The judgment ii,aat be reversed, and a new tria granted ; costs to 
ftbide the event. 
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BANK— BILL OP BROKEN BANK— RECEIVED IN PAYMENT. 

A received of B, in payment of a debt, the bill of a broken bank, 
which had been valueless for years. 

9 

Bdd, that A might recover the amount in an action against 6. 

The bill bo received should be returned within a reasonable time after 
its receipt ; but as to the reasonableness of time, the jury are the proper 
judges. — Magee v. Oarmaek, Id Illinois R., p. 289. ( 1852.) * 

Warren A Edmonds for the plaintiflf in error, cited 2 Post, 280 to 
284 ; 1 Oratt, 11 361 ; 1 Watts d: Serg. 92, st seg. ; IS JShtg, Com. Law 
Rep,y 203 ; 6 Mass. 185 ; Johns,y 414 ; T, Mass,, 290 ; 2 Harr., 259 ; 

1 Burr., 452; 1 Salk., 126; 13 East., 137; 3 T. R., 554 ; 4 Oonn.y 
452 ; 11 Til, 140 ; 6 ffill, 341 ; 2 Comyn on Contracts, 17. 

R. S. ftackwell, for defendant in error, cited 22 Maine, 88 ; 11 
Wend, 9; and same case reported in 13 Wend. 101 ; 11 Verm., 517 ; 

2 Eng. Com. Law Rep., 282 ; 1 Starkie's Ev., 450. 



BANK BILLS— MESSENGER. 

To enable the holder of a bank bill, or negotiable paper, to retiun the 
same against the true owner, he must have come by it in the usual 
course of his business, and for a full and fair consideration. He must 
have parted with something, on the faith of the note or bill. 

It was agreed between Lewis County Bank and the Bank of Water- 
town, that the former shouki send $10,000 of its circulating notes to 
the latter, and that the Bank of W. would return coin for it. The 
notes were accordingly counted out at the L. Co. Bank, sealed up, di- 
rected to the Bank of W., and delivered to a messenger to be earned by 
him to the Bank of W. One M. obtained possession of the pnckages> 
opened them, and placed between the same a letter signed by him, ad- 
dressed to the Cashier of the Bank of W., durecting him to apply tl500 
of the money in pajrment of a draft drawn by M., then held by said 
bank. If. then resealed the packages, and addressed the same to the 
Cariiier of the Bnnk of W., who, on receiving the bills, took $1500 
thereof and applied it in payment of M.'s draft, which he cancelled, 
giving the L. Co. Bank credit for the residue of the money. The letter 
of M. was written and sent without the knowledge or consent of any 
officer of the L. Co. Bank, and thnt hank objected to the iipplication 
made of the $1500, as soon as informed of it Held, that the Bank of 
W. acquired no title to the $1500 ; and that having r?paid it to the L. 
Go. Bank, under an agreement reserving the questioL aa to their right 
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ihereto, they could not recover it back. OoldsnUd t. Zevnt Co. Bank, 
12 Barhofur'B Supreme Court B.,p, 407. (1858.) I^. F. 

Cadt, J., mted Bay r. CoddmgUm, 6 JoAiw. CK Rep., 64. 



BANK— BILLS OF A BANKING OORPORATION, NOT BILLS 

OF CREDIT, WITHIN THE MEANING OP THE 

CONSTITUTION. 

The InSs of a banking corporation, which has corporate property, are 
not hills of credit within the meanii^ of the constitatioii, although the 
state which created the bank is the only stockholder, and pledges its 
iittth for the ultimate redemption of the InIIs. Darrin§Um et al, y. The 
Bank of Alabama, 13 Howard, U. 8. Supreme Court R.,p.l2, (1852.) 

This case was argued by Mr. Campbell for the plainti£& in^error, and 
Mr. Hopkins for the defendants. 

* 
Mr. Campbell cited 4 Petere, 410; 11 Petere, 813 ; 1 Alab. Bep,, la 

Mr. Hopkins cited Brieco v. The Bank of the Commonteeaith of Ken" 
tueky, 11 Petere, 257 ; Owen v. The Branch Bank at Mobile, 3 Ala. 
Rep.,25B; 9 Peters, 607, 625, 628 ; 11 Petere, Sll, 315,316, 320, 
821, 322. 



BANK— BILLS OF EXCH /INGE— COLLECTIONS. 

It is the duty of an agent to give to his principal timely notice of 
every fact or circumstance which may render it necessary for him to 
take measures for his security ; and an agent for the mvestment and 
transmission of money is liable for every default of his sub-agent which 
occurs during the period in which he kept bis principal in ignorance of 
the destination of a draft purchased by him on account of his principal. 

A firm in New Orleane received from, and as the agent of a bank, 
paper payable in that place, with instructions to invest the proceeds in 
bills payable in New York or Philadelphia. They iniested a portion 
of them in the purchase of a draft on persons in New York, and for- 
warded it to a house there for collection, but through mietake advised 
the bank that they had transmitted it to a firm t» Philadelphia. On 
the day iof the receipt of the letter, the bank drew on the PhilHdelphia 
firm we a part of the amount of the draft, with directions to sell the 
draft alleged to have been received by them. Sttbeeguentiy, the bank 
received from the New York firm an acknowledgmeut of the receipt of 
the draft from New Orieans, and on the eaene ckiy the bank drew on the 
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Now York €arm for nearly the amount of the ^h^t ; but before^ih^date' 
of that letter, the New York firm had stopped paymenl. 

It was held, that the New Orleans firm were liable to the bank for the 
amount of the draft in dispute. Clark dh Co. Y.£ank of WhuUnff^ 17* 
PmnsylmwkL Supreme Court B„p. 322, (1852.) 

Stroud, J., cited Oming$ v, Hull^ 9 Peters, 620 ; Culifer v. Aehk^t 
19 Pickering, 300 ;* Mare d Wallace* $ American Leadmg Oasee, 421. 

Badger for plaintiffs, cited Story on Agency, ek. 0, eec. 239, 26d» 258 ; 
U Ser. d:B.2l; Brewer v. Spam «, 1 Man. d Byl, 1. * 

Bayard and Williams, for the bank, cited Siory on Agencies, eee. 208 ; 
Paiey on Agency^ 38-9; 3 Ckitty'e Com. Xaw, 219; 4 Raiwkf%%9% 
Russell an Brokers and Factors, 275 ; 48 Law Lib. 173-4 ; 9 Ban. 148- 
50 ; Forsyth v. Walker, 1 Bare d Wallace's Amer. Leading Cases, 598. 

Lewis, J. cited Paley, 38 ; LetfaU v. Barbridge, 4 W. d 8er. 
306.— i?roiw V. Airott, 6 W. d Ser. 416 ; Brown y, ArroU, ^ W. d 
Ser. 421. 



BANK BILL— FORGERY OF JSO. AND CHECK LETTBiU-. 
WORDS IN THE MARGIN. 

The number and check letter of a forged bank bill, and the words in 
the margin, need not be iset forth in an indictment for uttering and pass- 
ing it as true. — Commonvtealth v. Taylor, 5 Cushing*s B. p. 609 (1882), 
Mass. 

See on this pdnt also Commonwealth v. Bailey, 1 Mass. 62 and Com- 
monwealth v. Stevens, 1 Mass. 203. 



BANK BILL NOT SIGNED BY PRESIDENT OR CASHIER. 

The defendant, knowing that it was not genuine, passed a IhH or paper 
having the appearance of having been long used and printed in the ^ 
ordinary form of a bank bill, but not signed by any one as President or 
Cashier. The jury found him guilty of swindling, and the Court sus- 
tained the verdict.— !%€ State v. Qtoome, 5 Strobhart^s Law R. p, 158 
(1862). S. C, 



BANK CHARTER AND STOCK. 

Where, by the terms of the charter of a bank, and of the certificates 
of stock issuad by the bank, its stodc can only be transferred on the 
books of the bank, by the stockholder or his attorney, the bank » under 
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DO oUif^atioD to pennit a transfer to be made to a person elaiming .< be 
tiie assignee of a oertifioate, on the presentation of snch certi6cate with 
an assignment and power of attorney executed by the original holder, 
m blaiS!, no person being named or specified as the assignee or attorney. 

Nor can an action of assumpsit be maintained against the bank, for 
refusing to permit such transfer, without proof by the plaintiff that he 
bad purchased the certificate, and was the oWner thereof. 

A person purchasing stock and tnking an assignment of the certificate, 
executed in blank, is authorized to write in his own name as assignee 
of the stock, and such name as he chooses as the attorney to make the 
transfers. But the naked possession of the certificate and blank as- 
signment and power of attorney is no evidence of title. 

Although a bank may have authority to permit a transfer of stock to 
be made upon its books, it has no right to make the transfer, unless em- 
powered by the original holder of its certificates, or by the asignee 
tiiereof. 

A power of attorney, executed by the assignee of a certificate, 
aathonsng the attorney to ask, demand, and require of the proper offi- 
cers of the bank to assign and transfer into the name of the assignee, 
upon their books, the shares mentioned in the certificate, confers no 
authority upon the attorney or upon the bank, to make the transfer. — 
Dunn V. Commercial Bank of Buffalo, 1 1 Barbour*8 Supreme Court 
i2.,l». 680, (1862) i\r. F. 

By the Court, Taooart, P. J., cited Commercial Bank of Buffalo v. 
KortrigM,{22 Wend. 348;) Leonard v. Vredenhurqh, 8 John. 29; 
Baily V. Freeman, 11 /rf. 121 ; Herrick v. Carman, 12 Id. 169 ; NeU 
eon Y. DuboU, 13 Id. 176 ; Campbell v. BuUer, U Id. 341^; Eortright 
y. Commercial Bank of Buffalo. 



BANK CHECK—PRESENTMENT. 

If the holder of a bank check neglect to present the same for pay- 
ment within a reasonable time, and the bank fail between the time of 
drawing an|| the presentation thereof, the drawer is discharged from Ha- 
mlity to the extent <^ the injury he has sustained by reason of said 
failure. 

The general doctrine applicable to bank checks extends to all holders, 
whether payees or transferees, and that is, that in order to charge the 
drawer in case of dishonor, the same must be presented for payment 
within a reasonable time, and notice given to the drawer within a like 
reasonable time, otherwise the delay is at the peri) of the holder. — 
Darnels v. Kyle et al., 6 Georgia R., p. 245, (1849.) 

liUMPKiN, J., cited 8 Kent's dm., sec. 44, p. 88, 91 {5th ed. ); 
Qdity on BUls, ch. 8, p. 246, 248 ; lb. ck 9, p. 412, 416, 418, 420 ; 
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n. I'A. 11, p. 546, 547, (8fA ed. ;) 6 ^ani ^ Cress, note 873 ; 3 fVktti, 
a08; JbAiw. CSm., 269; 7 T. JR. 430: Story on Prom, mut, 626, 
127 ; Can it MarshaU, 75 ; 3 Scott, K R., 555 ; 4 Bam d Cress. 
laO, 888. 



BANK— HUSBAND AND WIFE— MORTGAGE. 



The 25th Section of the Law of Lonisiana incorporating tlie Union 
Bank of Louisiana, declares that in all hypothecaiy contracts, and obliga- 
tions entered into by any married individual with the bank, it shall be 
lawful for the wife to unite with him ; and in such case the property of 
the wife, whether dotal or of any other description, shall be affected by 
the contract. 

Where a wife united with her husband in mortgaging property to the 
bank, the mortgage was good under this. 

A sale of the mortgage property for a twelve months* bond under an 
order of seizure and sale was not a novation, or extinguishment of the 
.onginal mortgage. ^ 

Where the mortgage is payable by instalments, some of which were 
not due at the filing of the bill, the statute of limitations will not ap- 
ply. The possession of the mortgagor was not adverse to the mort- 
gagee. 

Where other parties had a nominal interest as defendants, and resided 
beyond the jurisdiction of the Court, it was eiror in the Circuit Court 
to dismiss the bill becausu tliey were not made parties. Under the act 
<if Congress of 1839, the Court should have gone on to decree against 
the actual defendants : and in this case all who have a beneficial inter- 
est are in Court. Union Bank of Louisiana v. Stafford et al., 12 How- 
ard^s United States Supreme Court R., p. 327. (1862.) 

This case was argued by Mr. Hale and Mr. Cox for the appellants, 
and Mr. Harris for uie appellees. 

Mr. Hale and Mr. Cox cited Hartleys Dig, Sects., 2377, 2895 ; Bank 
of Metropolis v. Gutiscklicki 14 Pet., 20, 32; Thayer v. Mann, 19 Pick. 
536 ; Baldwin v. Norton, 2 C<mn. R., 163 ; Clark v. BulVs ExW, 2 
Root, 329 ; 1 Pomll on Mort, 392 a, 396 b ; Angell on Lim., 494, note 
I ; Elmendorf v. Taylor, 10 Wheat., 152 ; Case of Cholnumdeley v. 
Clinton, explained by Stewart v. Nicholas, 1 Tamlyn, 207 ; East v. 
Graeme, 3 With., 146 ; 5 Bac. Ab., 23ft ; Dwight v. Clark, 7 Mass., 
518 ; Bulger v. Roche, 1 1 Pick. 39, 40 ; little v. Blunt, 16 Id., 863 ; 
Ruggles v. Keeler, 3 Johns., 267 ; Chomqua v. Mason, 1 Ocdl., 344i 
346 ; Estis v. Rawlins, 5 How., Miss., 258 ; Hysingerv. Balteell, 3 
Gill db Johns., 158 ; Sissons v. Btek'yell, 6 N. Hamp., 567 ; Dunning 
r. Chambarlin, 6 Verm., 127 ; Vase v Cu^hman, I Pern. SiaU R. 241 ; 
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JBn^ T. Lcne, 1 MU. A, 241 ; Reimsdylty, Kane, 1 OM. 380, 381 ; 
Boyle y, Zacharie, 6 Pet,, 669 ; RMnson v. Campbell, S Wheat, 212 ; 
Vniied States v. Rowland, 4 /(i., 108 ; Fletcher et al v. iforey, 2 
Story, 267 ; Gordon v. Hobart, 2 Z^am., 402; jPTo^^ v. ikZaw«> /rf., 
544; Thomns v. ^oteA, 8 /rf., 176 ; Bellowt v. P«cifc, 8 .Story, 434 ; 
JSTttflfA^t V. EdvHxrde, 9 TFA^a*. 489 ; Elmendorfy, Taylor, 10 /o?. 162 ; 
Prevost V. Gratz, 6 7<f., 481 ; Michond et al, v. Girottd et al. .4 //ow., 
561 ; Dexter et al, v. Arnold, 1 iSiimn., 110 ; Gordon et al. v. Hobart 
et al 2 /rf.. 401 ; Gould v. ^ouW c< a/. 3 Story, 536; Pta« v. Vat- 
tier, 1 McLean, 160, 162 ; JKAorfc Island y. Massachusetts, 16 Pef„ 233 ; 

1 Pothier, Obi, Evans, 404 ; Baltimore Tump, Co, v. Barnes, 6 i/an. 
<fc /. jRe^., 61 ; ^n^^// cm Ltm., 106 ; Print. R„ 350, 354. 440, 441, 
444 ; Beauregard's Ex'rs v. Piemas and Wife, I Mart, 294 ; ^rog- 
nier y, Forstall, 3 Mart., 511 ; Chappellon and Wife y, St. Maxent*s 
heirs, 6 Mart, 167 ; Perry v. Grebean, 1 Mart., 489 ; Banks v. Frudena, 

2 iT. <S., 39 ; 7V«iie v. Lanaux's Syndic, 4 iV. S., 230 ; i>rctiy v. His 
Creditors, 4 iT. iS., 669 ; Civ, Co, La., Sect. 2412 ; Gasquet v. Dmt- 
try, 9 2^. i?., 686 ; Act of La„ March 21, 1835; BarUk of La. v. 
Farrar and Wife, 1 u4«ii. R., 49 ; Mechanics' and Traders' Bank v. 
iJow/ey, J»n. R., 1847, 373 ; Parrar v. N.O. Gas-light Co,, Ann. R., 
1847, 874 ; Bein v. Heath, 6 //w., 223 ; Print. R., 309, 323, 324 ; 
Civ, Co. La., Sect. 2403; Bertie v. TTa/Jfcw, iSAm/, I Rob., 431; 
CXp. Co. Lcl, Sect. 2365 ; jBa6f» v. Brosset, 1 1 Za. R., 69 ; Za«^ v. 
Dimitry, 1 La. R„ 479 ; Code Pr. La.,Sect. 732, 733, 734; 2 i>««. CA. 
Pr. 816; C/in« v. Beaumont, 13 e/t*»'., 326 ; Patterson v. Gaines and 
Wife, 6 J3W., 601 ; C(xf6 Pr. La., Sect. 664, 666, 666, 667, 671. 681, 
682 ; Latorence, Syndic, v. Boioman, 6 Rob. 2 1 ; Z>M^e v. Routh, Ann, R. 
1847, 886, 386 ; Wright v. Higginbottom, 10 jBo6., 30 ; Code Pr, La , 
Sect. 691-698; Dufour v. Camfrane, 11 Mart. R, 675, 706. 709; 
Civil Co. La,, Sect. 2186, 2188; Pothier on Obi., Nos. 5.59, 664; Mii- 
lenbruch, Doct. Pand. Sect, 476 ; Just. 11, 29, 3 ; Partidas, v. 14, 16 ; 
Bouillo, Syndic, v. Merle et al„ 9 La. Rep., 216, 224 ; Pointz et al. v, 
Duplantier, 2 Mart,, 178, 331. 

The Counsel for tlie Appellants also cited Williams v. Brent, 
1 N. S. 206 ; RebouVs Heirs v. Behren et al, 9 Louisiana Rep., 
90 ; Turner v. Parker et al,, 10 Rob., 164; Dunlap v. Sims, 2 Ann. 
Rep., 1847, 239 ; Const. U. S., article 1, section 10 ; Offut v. Hendsley 
et al., 9 La. Rep., 1 ; Troplong, Comm. de Privileges, No. 996 et seq., 
720, 721 ; Civ. Co. La., Sect. 8374; Code Nap., 2189 ; Dig. xx. 6 fn 
6 sect., 1, 2, (Ulpian) ; Maokeldey, Mod. Civ. Law, vol. 1, 399 ; Print. 
Rep.. 122, 123 ; Story, 1 Eq. Plead, sect. 79, 136 ; Mallow v. Hinde, 
12 Wheat., 193 ; Print. Rep.» 378, 883 ; Depositions of Thomas and 
M'Waters, Print. Rep., 378, 383 ; Act of Congress, Feb. 28, 1839, ch. 
36, sec. 1, (16 Stat, at Large, 321) ; Rules in Chanoerey, xlvii. ; Mc- 
Coy y, Rhodes, 11 How., 41 ; Hartley's Dig. sect. 2774 ; Doddridge 
y. Washington's McWs, 2 Pet., 370 ; Hunt v. WicUife, Id., 201 ; Cad^ 
well y. Tc^fmrt et al,, 4 Id., 190 ; Booney, Chiles, 10 Pet., 177 ; Cald- 
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well T, His Creditors, » Ln. Rep., 267 ; Shillman and Wife v. Lacy, 5 
N. S., 52 ; Hutchinga^ Widow and Heirs v. Johnson's ITeirs, 19 La. R, 
437 ; Troplong, Comm. de Privileges, Nos. 404, 697, 778, 840. 2 ; Ex- 
propriation f on ee, No, 29 ; Froudhon, Dom. de ProprUU, Nos. 92, 95, 
719 Dig. zx., 1 fr. 16, Beet. 4; Civ. Code La., Beet. 461, 467, 537, 
8148, 8371. 

Mr. Harris for tLe appellees, cited 2d N. S. Martin's Rep., 89 ; 6th 
Id., 431 ; 7th Id., 252 ; 8th Id., 693 ; 9 La. Rep., 590 ; 10th Id., 147. 
Article 12 Louisiana Code, 4th Louisiana Rep , 57 ; 6th Id., 243 ; and 
article 2412, La. Code, art. 2126 and 2181 ; Pothier on Obligations. 
part 3, chap. 2, No. 546, vol 1,339; Articles 3251,3252, 3374, 
La. Code; Barrow t. Bow, 2d N. S., Mart. Rep. 144; Abat, dc., 
V. Nolte, dtc, 6th N. S., 637 ; Hunt v. Boyd d Co., 2d Louisiana 
Rep., iii., art. 2185; La. Code, Pothier, No. 563, p. 39 ; 3d Robinson 
Rep , 156 ; Overton v. Recaud, in Ann. Rep., 1847 ; No. 9, p. 805 ; and 
Co. Pract., art. 681 ; Code of Pract., art. 681 ; 10 Martin's Rep., 425; 
Code Prac, art. 719, 720; art. 703, 705 ; 9 La. Ren.. 92 ; Bullard 
Curry's Dig., 485,'sect. 15 ; La. Code, art. 3262 ; La. Code, art. 3374 ; 
dth La. Rep., 283 ; La. Code, art. 2599 ; La. Code, art. 2508 ; C. Prac., 
art. 711 ; 4 La. Rep., 9, 10 ; Martin's Rep., 220 ; La. Code, arts. 2252, 
2254 ; La. Code, arts. 2583, 2586, 2601 ; 9th La. Rep. 180 ; Code of 
Practice, arts. 690-695 ; La. Code, art. 2599 ; Angell on Limitations, 
171 and 513 ; 2 Story's £q., 1520 ; Snodely v. Cage and Love y. Dock 
and Tims. 

Mr. JusTicK Grier delivered' the opinion of the Court, and cited (art. 
2412) Barhk of Louisiana v. Farrar, 1 Ann. Rep., 49; (Louis. Code, 
art 21 85) ; Offut v. HundsUy, 9 Louis. Rep., 1 ; Behoul v. Bekren, Id., 
90 ; DurUap v. Sims, 2 Ann. Rep., 289. 



BANK— NOTE— CHECK POST DATED. 



The cashier of a bank received from F., the maker of a note holden 
by the bank, payable on the 25th November thereafter, the check of 
S. upon the bank, for the amount of the note, dated on the day when 
the note was payable, upon the understanding ths^t if, when the check 
became due, it was made good, it would pay the note, but there was 
no agreement to receive the check as an absolute payment of the note. 
On the day the note fell due S.'s account at the bank was largely over- 
drawn. Between the 20th and 24th of November, large sunos were de* 
posited to the credit of S., but his account still remained overdrawn. On 
the 25th November F.'s note was entered in the books of the bank as 
having been pa^d, &o. S.'s check was also charged to his account. In 
December S. failed, and F., on being informed at the bank that neither 
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the note nor check had been paid, and that S.'s check had not been 
made good, gave a new note for the debt. Held, that a recovery could 
be had upon such no^, by the bank, notwithstanding the entries in its 
books. 

ITeld, also, that in the absence of other evidence, the entries in the 
books of the bank would furnish controlling, but not conclusive, evidence 
that the note had been paid. But that, whether or not the bank agreed 
to receive S.'s check as payment, was a question of fact, to be decided 
at the Circuit ; and it having been found there was no agreement to re- 
ceive the check as an absolute payment of the note, such decision was 
held conclusive. Pratt v. Foote, 12 Barbour's Supreme Court Rep., p. 
209. (1853.) N. Y. 

Harris, J., cited Olcott v. Eathbone, (5 Wend., 490 ;) ^ew York 
State Bank v. FleUher, 6 Wend., 85 ; Tohey v. Barber, 5 John., 68 
Mwood V. Biefendorf, 5 Barb., 408 ; Van Eps v. Billat/e, 6 Id. 244 
Muldon V. WhUlock, 1 Cowen, 290 ; Porter v. Taicott, 1 Cowen, 884 
Johnson v. Weed, 9 John., 309 ; Friahee v. Lamed, 21 Wend., 450 
Wat/dell V. Luer, 3 Denio, 410. 

BANK NOTES— EO NOMINE. 



An indictment for larceny of " Bank notes," eo nomine, which states 
their number, denomination and value, is sufficient. State v. Williams, 
19 Alabama Rep., p. 15; . (1852.) 

Attorney General cited. Bank notes are the subject of larceny eo 
nomine, play's Dig. 425, § 57.) Com. v. Richards, 1 Mass. 337 ; 
Green v. State, 5 How., Miss., 33 ; People v. Kent^ 1 Douglass, 42 ; 
State V. Cassell, 2 Harris & Gill, 407 ; Pomroy v. State, 2 Virg. Cas., 
342; Johnson's case, 2 Russ. on Cri., 170. 

2. This is an mdictment for larceny from the person. (Clay's Dig., 425, 
§ 56.) Swinney v. the State, 8 Linedes k M., 576. 

Blocker, Contra ; Clay's Big., AZS-Q-^b-Clay's Big., 425. I Mc- 
Cord's Rep., 628 ; 6 Johns, Rep., 103 ; 1 Binney, 273 ; 3 Binney, 533 ; 
I Brown, 360 ; 11 Mass. Rep., 279. 

Chilton, J., cited (3 if. <:& 5 , 541 ; 2 Russ., 170 ;) 2 Ross., 186 ; 
(top page, 3d Ed.) 

In Bex V. Johnson, 3 M, db S., 539, Lord Blfenborough. 

Le Blanc cited (2 R, 187.) See the case cited in the United States 
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r. MoulUm, 5 Mason's (7. C. Rep,, 537 ; and Oreeson y. the State, 5 
Saw. {Miss.) Rep., 30-88. 



BANK NOTE DISCOUNTED BY BANK— INSOLVENCY OP 
MAKER— MONEY ON DEPOSIT. 



If the maker of tf promissory note, which has been discounted at a 
b&nk, becomes insolvent, having money on deposit in such bank, the 
amount of the note may be set off against the amount of the deposit, 
and the balance only of the latter paid to the assignees, provided the 
note is due absolutely, although not payable until afterwards. Demmon 
V. the President, Directors, and Company of the BoylsUm Bank, 6 
Oushing's R., p. 194. (1852.) Mass. 

A. E. Giles cited Rase v. Hart, 8 Taunt, 409 ; Ex parte Ockenden, 
1 Atk., 236 ; Wood v. Smiih, 4 M. d; W., 622 ; T&mg & Bank of 
Bengal, 1 Moore, P. C, 160. 

M. Morton, Jr., cited Ex parte Prescot, 1 9Ltk., 230 ; Bankey v. 
Smith, 3 T. K, 607 ; Collins v. Jones, 10 B. db 0„ 111 ; French v. 
Fenn, Cook, B, L„ 654 ; Smith v. Hodson, 4 T. R., 211 ; Atkinson v. 
miiott, 1 T. R, 378 ; Wagstaff Ex parte, 13 Vts., 66 ; Rose v. Hart, 
8 Taunt, 499; 5. C. 2 Smith, L. (7., 172, 179 ; Tucker v. Oxley, 6 
Cranch, 34 ; Marks v. Barker, 1 PFa«A., C C, 178 ; Bemis v. ^m»iA, 
10 Met., 194 ; PA«(p» v. Rice, 10 M*^., 128 ; Bigehno v. i^otyer, 2 Met, 
256 ; Ahopp v. Lee, 3 Pic*., 452, 460. 



BANK OFFICER— EMBEZZLEMENT— DESCRIPTION OF BANK 

BILLS. 



On the trial of an indictment against a bank officer for embezzling 
a large sum of money from the biEink, evidence going to show that he 
was in straitened circumstances, and was dealing to a heavy amount, 
shortly before the larceny, in the purchase of lottery tickets, thereby 
creating a necessity upon him for the use of lar^e sums of money, is 
admissible for the consideration of the jury ; especially when con'obora- 
ted by confessions of the prisoner himself, of large losses in the lotte- 
ries, about the time of the larceny. 

In such an indictment, the description of the bank bills by amounts, 
value, by what bank issued, and by whom signed and countersigned, ia 
sufficient, without specifying the numbers Sf the bills and the dates 
thereof. 
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If aome of the counts ia the indictment be good and others defeottre^ 
and a general verdict of guilty be returned, the intendment of the kw 
18, that the jury find the charge in the good counts to be true, and jndg* 
ment will be awarded by the court thereon. 

When there are- several counts in an indictment, charging different 
grades of the same offence, with punishments differing in degree only, 
but of the same nature, and the jury return a general verdict of guilty, 
(he judgment >ill not be arrested, but the court will award judgment 
fur tiic highest grade of the offence charged in the indictment. — BtU' 
loch v. The State of Georgia, 10 Georsiia M., p. 47-48, (1852.) 

Warner, J., cited, Chitty's Crim. Law, Marginal page 172, 249, 255, 
640; Archbold's Criminal Pleading, 130, 30,' 31, 401; Rex y. John- 
son, 3 Maul & Selwin, 539, 553 ; Commonwealth v. Bichards, 1 Mass. 
Rep., 337 ; The People y. Curling, 1 John. Rep., 322; The State y. 
Miller, 7 Iredell's Law Reports, 275 ; Ymmg d: Others v. the Kinff. 3 
Term R , 106 ; The People v. Rynders, 12 Wendeirs Rep., 426 ; Josse- 
Itfn V. The Commxmvomlih, 6 Metcalf's Rep., 236; Barman y. The 
Commonwealth, 12 Serg. & Rawle's Rep., 69 ; The King v. Darby, 4 
East, 179 ; The United States ▼. The Pirates, 5 Wheaton, 207 ; 4 
Oond. Rep. Supreme Court U. S., 636. 



BANK— POWER BY ITS CHARIER TO DEAL IN BILLS OF 
EXCHANGE. 



It is not usury in a bank which has power by its charter to deal ai 
exchange, to charge the market rates of exchimge upon time bills.-— 
Buckingham et cU. v. McLean, 18 Howard's IT. S. Supreme Oourt R,^ 
p. 172, (1852.) 



BANK— SPECULATION. 



The Gomznercial Bank of Buffalo had no power to deal in State 
stocks. 

Where the officers of a bank purchased State stocks to carry on a 
private undertaking in which they were engaged, and signed a con- 
tract obliging the bank to pay for the same, and then took money from 
the bank to fulfil such engagement, held that they were liable to Uie 
receiver for the money so token. 
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Afid where the money for such purpose was taken .)j the x>xshier, 
with the assent of the president, who was the financial officer of the 
bank, held that such assent did not protect the cashier, it appearing 
that he was a party to the priyate enterprise in which the money was 
to be used. 

The officers of the bank are the agents of the corporation, and are 
liable for an abuse of their trust whepeYer the agents of an individual 
would be. — Stephen G, Austin, Receiver, Ac, r. Spender Danieh, 4 
Denio*8 Be/., p. 299, iV. F., (1849.) 



BANKRUPTCY— NEW PROMISE. 



A new promise is, in law, available to sustain a recovery upon an M 
contract, against a plea of bankruptcy. 

The « bar" arising from the bankruptcy is strictly a personal privi- 
lege, and is '* waived*' by the subsequent promise. 

When the ** bar** is '* waived^* by a new promise to pay an old debt, 
it is competent to declare on the old liability without %uing on the new 

Promise. — Turner v. Christman, Administrator, 20 Ohio Supreme Court 
l.,p, 332,(1852.) 

Curry & Allison for plaintiffs, cited Hill v. Henry, 17 Ohio Rep., 9 ; 
1 Bac. Abridgt. 462 ; Penn v. Bennett, 4 Campb., 206 ; I^eeper v. Tat- 
ton, 16 East., 420 ; U. S. Stat, at large, 440 ; 14 Johns., 1^8, and 8 
Mass., 127. 

P. B. Wilcox for the defendant, cited 1 Chit. PL 203, 8th Am. Ed. ; 
5 Binn., 573 ; Lord Keny&n, Peake, 68 ; 8 Petersdorf s Abg., 948 ; 14 
Johns., 178; 8 Mass., 127. 

L. T. Fisher, on the same side, cited 1 Chitty's, p. 54 ; 14 Johns. 
Rep., 178 ; 1st Selwin's Nisi Prius, 219; Maxim v. Murre, 8 Mass. 
R., 127 ; 3 Petersdorf's Abr., 948 ; 1 Chitt. on Pleadings, 204. 

Spalding, J., cited 1 Chitty's Pleadings, 7th Am. Ed., 438 ; WiU 
licms V. Dyde, Peake's N. P. Cas., 68 ; 5 Mass. Rep., 509 ; U. S. St. 
at Large, 440; Roberts v. Morgan, 2 Esp. Rep., 736; Douglass, 192. 
And in Truman v. Fenton, Cowper, 644; Walhridge v. Hanoon, 18 
Vermont Rep., 450 ; Shippey v. Henderson, 14 Johns., 180 ; U. S. Di- 
gest, 1849 ; Oraham v. Hunt, 8 B. Monroe, 7 ; Leaper v. Tatton, 16 
East., 423 ; Deputy v. Swart, 3 Wendell, 141 ; Maxim v. Morse, 1 
Mass. Rep., 129 ; McKinley v. 0. Keson, 5 Ban's Pa. Slate Rep., 369 ; 



46 BXUEF^XTIDftVOX. ^ 

8 Humphrey's Rep. 510 ; 12 Smedes k Marsliall's Bep.> 402 ; 9 Ala* 
bama Rep., 322; Hill v. Henry, 17 O. R., 9. 



BANKRUPT ACT UNDER THE UNITED STATES. 



Where the highest Court of a State decided in favor of a defendant 
who pleaded his discharge under the Bankrupt law of the United 
States, and the case was brought to this Court under the 25th section 
of the Judiciary Act, this Court has no jurisdiction. 

It would have been otherwise if the decision had been adverse to the 
exemption claimed under the Law of Congress. 

Promises alleged to have been made by the bankrupt after his dis- 
charge are not the subject of jurisdiction under the 25th section. The 
decision of a State court upon their effect cannot be reviewed by this 
Court. Linton et al, v. Stanton, 12 Hotoard's U, S. Supreme Court 
R.,p.42d. (1852.) 

Mr. Johnson moved to dismiss the writ of error for want of jurisdic- 
tion, and cited (5 Stat, at Large, 440); Judiciary Act, 24th Sep., 1Y89, c. 
20, jp. 26, 1 Stat, at Large, 85); McKinneyw Carroll, 12 PeU, 67 ; Croio- 
ell V. Bandall, 10 Id., 808 ; GfUl v. Oliver, 11 How., 529 ; Williams v. 
Oliver, at the present lerm of this Court, M. S. 

Mr. Chief Justice Tanet delivered the opinion of the Court» and 
cited 25th Section of the Act of 1789, eh. 20. 



BETTING— ELECTION— STAKE-HOLDER. 



When the parties to a wager on the event of an election place money 
in the hands of a third person, as stake-holder, he is immediately liiiblOf 
in the trustee propess, to a creditor of either of them. — Ball v. Gilbert 
et al., 12 Meteal/s JR., p. 397, Mass., (1849.) 



BELIEF— EVIDENCE. 

There is no standard for the sufficiency of evidence to induce belief, 
and the various decrees of more or less must ordinarily be left to the 
unprejudiced consic^ration of the Jury. — Means v. Means, 5 Strobharfs 
Law R.,p. 167, (1852,) 8. C. 
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BEQUEST— LEGACY— SERVANT. 

Testator bequeathed " to all my servants living with me at my de- 
cease, and who shall have then lived in my service for three years, one 
year's wages. " 

Held, first, that this bequest extended to servants who were in the 
employment of the testator, though not resident in the same house. But 

Secondly, that it did not include any servants who had never entered 
into any contract or yearly hiring, or in which a yearly wage was agreed 
upon ; and, therefore, a gardener^ who was engaged at a fixed sum per 
week, although paid at irregular intervals, was not included. — Blachwell 
V. Pennant, 10 English Law and Equity R., p. 270, (1852.) 

Turner V. C, cited Booth v. Dean, 1 My. & K., 560; Twonehmd 
V. Windham, 2 Verm., 546 ; Ogle v. Morgan^ 14 Jur., 801. 



BILL OF EJCHANGE— ACCEPTANCE. 



A bill of exchange, addressed to the defendant by the name of 
" William J?.," was accepted by his wife, by writing across it her own 
name, " Mary ^." There was no evidence of any express authority in 
the wife so to accept the bill ; but on its being presented to the husband, 
after it had become due, he said he knew all about it, that the bill 
was a millinery bill (for which the husband appeared to be liable), and 
that he would pay it very shortly, ffeld, that he was liable as acceptor. 
JUndus v. Bradwell, 5 Commoa Bench R., p. 583. Eng. (1850«) 

Simon, J., cited Coies v. Davis, 1 Camp., 486 ; Presiwick v. Marshall, 
7 Bingh., 665 ; 5 M. & P., 513 ; 4 C. <fc P., 594 ; Prince v. Brunatte, 
1 N. C., 435 ; 1 Scott, 342 ; 3 DowL, P. C, 382. 



BILL OF EXCHANGE— BANKRUPTCY. 



The drawer of a bill of exchange, who has paid the amount to an en- 
dorsee after a Jiat in bankruptcy issued against the acceptor, may sue 
the latter upon the bill, before he has obtained his certificate, notwith- 
standing the endorsee has proved under the^Ea^ — Walker v. PUbeam, 
4 Common Bench R., p. 229 ; Eng. (1849.) 

(Cbsswkll, J., cited Mead v. Braham, 8 M. <fe S., 91.) 
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BILL OF EXCHANGE— DAY OF GRACE— PROTEST. 



Held that, 1**. By the usage m 
Canada and in the absence of legis- 
lative enactment, all bills of ex- 
change are aUowed three day^ of 
grace after beooming due. 

2°. To bind the endorsers, de- 
mand of payment ought to be made 
on the third day of grace, with pro- 
test and notification. 

3°. These formalities are to be ob- 
served even when the bill is made 
payable at the residence of the hold- 
er himself. 

C Knapp and al.. 



Jug6 que, 1®. Par Tusage en Can- 
ada et en I'absence de lois positives, 
toute de change porte un delai de 
trois jours apres son 6ch6ance. 



2®. Pour Her les endosseurs, de- 
mande de payement doit en ^tre 
faite le troisieme jour de grkce 
avec protSt et notification. 

3°. Ces formalites doivent dtre 
observ6es meme lorsque la lettre de 
change est payable chez le porteur 
de la lettre. 



Appellants, 



AND 



( The Bank of Montreal, . Respondents. 

1 Lower Canada R. p. 262 2V0 (1851.) 

card.* Cartier. j ttSni^pi? S^^f/i" 

Pothier, Contrat de change, pp. 102, 103, 106, 109, No. 8 et suiv.. 
No. 19, 30, 91, 92, 97,; Ibid., No. 137, 138, 140, 141, 142, 143, 147, 
155, 156, 167, 158, 159, p. 161;No. 134, 136, 172, 173, 174; Rogue. 
Jurisp. Consul., tome 2, p. 306, 310, 311 ; Ibid., tome 3. pp. 381. 383, 
386, 386,387, 388, 389, 392,401, 402, 403; Bomier, Conference 
sur rOrd. de Com., tome 2, pp. 332, 333, 334, 336, 336, 337, 375, 641, 
542, 643, 644, 645, 546, 651, 552, 663, 667, 668, 559, 660, 661. 662. 
663, 666, 576, 579, 581, 682, 683, 584, 585; Chittyon Bills, pp. 353, 
354, 365, 358, 364, 366, 366, 369, 433, 434, 436, 466, 466, 468, 469, 
463, 464, 465, 466, 471, 475, 479. 480, 481, 482, 483, 484, 487, 490, 
491, 493, 494. 501, 504, 50o, 506. 507 ; Story. Bills of Exchange, No. 
165, p. 173 ; No. 176, 177, pp. 195, 196 ; No. 278, p. 305; No. 280, p. 
306 ; No. 281, p. 307 ; No. 282. 284, 286, 286, 313, 314, 315, 469, 
470 ; Coramentaire de jousse sur I'Orden. de Com., pp. 73, 79, 81, 82, 
84, 100, 101, 102, 117, 118, 121 ; Lacombe, Recueil de junsprudence, 
verbo Lettre, pp. 434, 435, 457 ; 1 Toullier, pp. 126, 126, 127 ; No. 
158. 169, 6 do, p. 354; No. 319, p. 372; No. 339; 1 Pardessus, 
Droit Commercial, p. 122; No. 1, p, 330; No. 191 ; 5 do., No. 1377; 
Guyot, Repert. de Jurisp. verbo ProtSt, pp. 68, 60 ; 4 Goujet et Merger, 
Droit Com., verbo Prot^t, p. 417; No. 29, 30; Ihid,, p. 418; No. 36, 
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37, 38, Diet, du Contentieux Com., ifBrbo Parere ; 12 Guyot, Repert. 
d6 jurisp., verho Parere; Dunod, Trait6 de la Prescription, ch. 13, 
pp. "02, 103, 104, 105, 106, 107; Merlin, R^perU, verbo 
Usage, tome 35, 6dit. in-8°, pp. 291, 292, 293, 294; Ibid., verbo 
Prot^t, t. 26, 6dit. in-8°, p. 498, parag. 3, p. 499 ; Savary, Par- 
Hut i»6gociant, pp. 42, 43 ; Parere 4, p. 20 ; Parere 16, p. .112 ; Parere 
17, pp. 128, 129; Parvre 19, pp. 138. 139; Parere 45 ; Pardessua, 
Droit Com., No. 393, pp. 205, 206, 207, 208; Ord. 17 Geo. 3, ch. 3. 
sec. 2, 3, 4 ; Statut 3, Guill. 4, ch. 14. sec. 2, 3, 4 ; Persil, Lettre-de 
change, pp. 118, 119, 120, 121, 128, 129, 130, 131, 132. 133 ; Pothier, 
Obligations, No. 616, 525, 572, 573, 674. 677, 578, 679, 680; Ibid., 
D6p6t, No. 47, 48,, 69, 60. 61. 98, 100. 103; Merlin, Questions de 
Droit, verbo Prot^t, pp. 195. 199, 200, 302, 203, 204, 205, 206, 207, 
208, 209, 210, 211 ; Ibid., Repertoire, verbo Protet, pp. 497, 615, 616; 
Ibid., Rupert., verbo Provision, p. 636 a 642 ; Anciea Denizart, verbo 
Protet, p. 51 ; 1 Boucher, Tiait^ des Papires de Credit, pp. 61, 164, 
166, 168, 169, 170, 171, 218, 219; 2 Ibid., pp. 1, 2, 3. 7, 8, 9; Ro8- 
ooe, on Evidence, pp. 219, 220, 221, 222, 223; Praticien des Juges 
et Consuls, p. 117 ; Art. 4, de TOrd. de 1673. 

The respondents, in support of the Judgment of the Court below, 
submitted the following propositions : 

1°. That by the old French law, a bill of- exchange, whether inland 
or foreign, could not be legally protested for non-payment until le lende- 
main dujour de Vidiiance^ and that that day was the day fixed by the 
^ bill. 

2^. That by the English law, an inland bill of exchange could not be 
legally protested for non-payment until le lendemain du jour de 
rtekiance; but that that day was not the day fixed by the bill, but the 
third day thereafter. 

3^. That the ten days of grace allowed by the old French law were 
in favor of the holder, to give him time to protest, and not in favor of 
the debtor ; and 

4*. That the three days of grace of the English law were not in fa- 
vor of the holder, but in favor of the debtor, to give him time to pay ; 
and therefore that the presentment and protest, and notice of dishonor, 
made and given in this case on the day following ie jour de rdchiance, 
were sufficient to secure the holders' recourse against the drawers and 
indorsers of the bill, by both the French and the English law ; but, 

5^. That, even if the bill had not been protested and notified, the want 
of funds at the Bank of Montreal, where the bill was, by the drawers, 
tnade payable, rendered presentment at that place at any time unneces- 
sary; and, 

4 
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6^. That he drawers aod iodonere, respectively, had by their sub* 
sequent dealings with the holders, m respect of the bill, and with a 
knowledge of the antecedent facts, waived all laches or irregularity on 
the part of the holders. 

• F. Qriffin, Authorities cited by the Respondents, on 1st and 3vd pro* 
positions. 

Journal des Aud., t. 1, p. 116, ch. 83 ; Savary, Par. N6g., 6dit. de 
1736, ch. 6, p. 165 k 174; Arrets du 1 Sept. 1630, et du 13 Juin, 
1643 ; Ord. de Com , Mars 1673, tit. 5, art. 4 et 6 ; Bomier, t. 2, pp. 
663, 574, 688 ; Arr^t du Conseil du Roi, 5 Avril 1686, etc. ; D^clara- 
uon de Sa Majesty, 10 Mai 1G86; Prat, des Consuls, pp. 105, 109» 
edit, de 1742 ; Ibid., p. 91 et seq. ; Pothier, Cont. de change, No. 140, 
(his error in firing the last of the ten days '' ni plus U)t ni plus tard'' 
for the protest, on the authority of the declaration du roi, of 28lh Nov., 
1713;) ftecueil d'Edits, t. 2, pp. 514, 617, declaration du roi du 20 
F6v. 1714; showing that the declaration of 28th Nov., 1713, was only 
a temporary enactment — " pendant le temps des diminutions des mo* 
naies; ' Ibid., p. 266, et seq., declaration du 16 Mars 1700 ; Ibid., p. 
395 et seq. — Sommation et Assignation, nearly synonymous ; Arret du 
Parlt., 18 Mai 1706 ; Ibid., t. 1, p. 648 ; Edit de Deoembre 1684, art. 
5 ; Vincens, LSgis. Com., t. 2, p. 283, art 6, 7 ; also p. 208, art. 8, p. 
258, art. 17. 

On 2d and 4th proposition.^Stat. 9 and 10 Will. III., c. 17 ; Ibid., 
3 and 4 Ann., c. 9 ; U C. Stat 34 Geo. III., c. 2, § 1, in connection 
witn 17 Geo. III., c. 3, § 3 ; 6 Geo. IV., c. 4, § 4 ; 3 Will. IV., c. 
14, § 4. 

On the 5th proposition. — Code Civile, no. 175, Com.' Law; Poth. 
Oblig., no. 206, 207 ; Ord. 1773, tit 5, art 16 ; Bomin, pp. 587, 589 ; 
Rogue, jur. Cons., t 2, p. 327 ; no. 80, pp. 375 et seq. ; no. 17, c. 66, 
I 17; Jousse, Com. Sur. 1 Ord. de 1673, pp. 111. 112; Savary, Par. 
N6g., t 1, p. 189; Story, Bills of Exchange, no. 359, 368; Poth. Let. 
de Change, no. 157 ; Pardessus, Dr. Comml, pp. 207, 208, no. 393 ; 
Pratt des Consuls, liv. 2, ch. 4, p. 332, no. 12 ; p. 337 et seq. ; 
Vincens, Leg. Com., t 2, no. 10, p. 332, no 12, p. 337 et seq; 2 
H. Blacks. R. 509, 645 ; Sanderson^ v. Judge, 11 Wheaton R. 172; Bank 
of U. S. V. Smith, Hoi. Dig., S. C. U. S., p. 133, no 133 ; ChiUy on 
Bills, p. 366; 3 Burge, 773. 

On 6th propoistion. — 5 M. and S. 5 ; Craxon v. Worthen, 2 Revue 
de L^g. et de Jurisp., p. 171 ; City Bank v. Hunter, Judgments in 
Court of Apjteals, in Edgar and Moss, 10th June, 184-, and in Bank 
of Montreal and Bradbury, 10th Nov., 1848 ; Story on Bills, § 320, 
373 ; Holcomb's leading cases, p. 360 et seq. ; Cac, of Thornton v. 
Wynnes, from 12 Wheaton's R. 183. 
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BILL OF EXCHANGE-FORGED ENDORSEMENT OF 
THE PAYEES. 



Where a biU of exchange had upon it the forged endorsement of the 
payees, but it had been put into circulation by the drawers with such 
forged indorsement ahreaay upon it, and it was purchased in the market 
by a bona fide holder, who presented it to the drawee, who accepted 
and paid it at maturity, and then the drawers failed, the drawee cannot 
recover back the money which he had paid to the bona fide holder. 
ffarUman y. Henshaw et al., 11 How^rd^ U. S. Supreme Court H., p. 
177. (1861.) 

Mr. Fletcher Webster for the plaintiff, cited Johnson v. Windle, 3 
Ring. N. C. 226, 229 ; Mead v. Young, 4 T. R. 28 ; Chitty on Bills, 
10th Am. edition, 260; Canal Bank v. Bank of Albany, \ Hill, (N. 
T.) 287 ; Smith v. Chester, 1 T. R., 654 ; Chitty on Bills. 261, 262. 
note ; Story on Bills, §§412, 461 ; Chitty on Bills, 430 ; U. S, Bank 
V. Bank of Georgia, 10 Wheaton, 344, 364 ; Chitty on Bills, 261 ; 1 
Hill, (N. Y.) 287 ; Chitty on Bills, 427 ; Johnson v. Windle, 3 Bing. N. 
C. 226. 

Mr. Whiting for the defendants, cited Chitty on Bills, 303 (10th Am. 
ed.) ; Lobdell ▼. Baker, 1 Metcalf, 193 ; Zobdell v. Baker, 3 Metcalf, 
469 ; Bylea on Bills, 260 ; Young v. Orote, 4 Bing. 263 ; Story on 
Bills, § 66 ; Vase t. Louis, 8 T. R., 182 ; Collins v. Emmett, 1 H. Bl. 
313, 669 ; Tatlock v. Harris, 8 T. R., 174 ; Minet v. Gibetm, 3 T. R., 
481 ,' Coeks v. Masterman, 9 Bam. & Cres., 902 ; Smith v. Mercer^ 6 
Taunt., 76 ; Gloucester Bank v. Salsm Bank, If Mass., 33 ; Bank of 
St Albans v. Farm/ere^ and Mechanics^ Bank, 10 Verm. 141. 

Mr. Chikf Justice Tanst delivered the opinion of the Court, and 
cited 10 Bam. <fe Cres. 478 ; Meaehim v. Fort, 3 Hill, (S. C.) 227. 



BILL OF EXCHANGE—NOTICE OF DISHONOR FOR NON- 
PAYMENT BY ACCEPTOR— DUE DILIGENCE. 



Notice of the dishonor of a bill of exchange for non-payment by the 
acceptor, was sent by the holder to the drawer, through the post, ad- 
dressed " London," the bill itself being dated London simply. The 
drawer resided at Chelsea, and the notice never reached him, and it was 
stated in evidence that had inquiry been made of the acceptor, whose 
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Address was given in the bill, the draifer's address might lia?e been as- 
certained. 

Mdd, in an acticm against the drawer, that dne diligence on the pari 
of the holder sufficiently appeared, and therefore that he was entitled 
to succeed upon the issue of whether or not due notice of dishonor had 
been given. Burmester y. Banon, 9 English Law B., p. 402. (1852.) 



BILLS OF EXCHANGE-PAYEE AGAINST DRAWER— AC* 
COMMODATION BILL— STATUTE OF LIMITATIONS- 
ACCRUING OF CAUSE OF ACTION. 



The plaintiff and the defendant were the payee and drawer of three bills 
of exchange, drawn upon and accepted hj W. K., who at the time was 
indebted to the plaintiff and the defendant^ and also to a banking com- 
pany, to whom the bills were delivered as a security for the debt due 
to them. The bills became due on the 4th of May, 1843, and in 1847 
the bank sued the plaintiff upon the bills, and signed judgment in De- 
cember, 1850 ; and early in 1851 the plaintiff finally settled that action^ 

Held, that the Statute of Limitations was a bar to the plaintiff 's re- 
covery in an action subsequently brought against the defendant as 
drawer of the bills. Wehster y« £irk, 9 English Law and Equity R. 
p. 408. (1862.) 

Assumpsit. The declaration contamed three counts on three bills of 
exchange, drawn by the defendant on W. Kirk, payable to the plain- 
tiffs. There was also a count for money paid. The material pleas were 
first, the statute of limitations to the whole declaration ; and eighthly, 
to the fourth count non-assumpsit 

At the trial before Piatt B., at the last Yorkshire summer assizes, it 
appeared that at the date of the first bill of exchange, the Ut of June, 
1840, W. Kirk was indebted to the Yorkshire District Banking Compa- 
ny, and also to the plaintiffs and his brother the defendant. The bank- . 
ing company being urgent for the payment of their account, the first 
bill in question was, by arrangement between the parties, drawn by the 
defendant upon W. Kirk in favor of the plaintiffs, and by them endors- 
ed to the banking company. It was made payable thirty-five months 
after date, which period expired on the 4th of May, 1848. The other two 
bills were given in renewal of the first bill, and were made payable on 
the same cUiy. The bills being dishonored at maturity, the banking 
company in 1847, brought their action against the present pldn tiffs, and 
signed judgment in December, 1850, and early in 1861, that action was 
settled by payment of the bills. The present action was brought uo 
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the 28t1i of Api-il, 1851. A verdict was entered for the plaintiffs for 
£1,804 168, leave being reserved to move to enter a verdict for the de- 
fendant, if the court should be of opinion that the Statute of Limita- 
tions, 21 Jac. 1, c. 16, was a bar to the action on the bills of exchange ; 
or to reduce the amount of the verdict to one half, if the court shonlj 
think that the plaintiffs and the defendant stood in the position of sure- 
ties for W. Kirk. In the following term a rule nisi was accordingly ob- 
tained, against which K. Hall now showed cause. Fii*st, until a suit of 
action has accrued, the Stajbute of Limitations does not begin to run. 
In Murray y. The Bast India Company, 5 B. and Aid. 204. The 
court, in giving judgment, laid it down that '* the several Statutes of 
Limitations being in pari materia, ought to receive a uniform construc- 
tion, notwithstanding any slight variation of phrase, the object and in*^ 
tention being the same. Relying on that authority, the plaintiff here 
contends that the 3d section, taken. in connection with the 7th section of 
the 21 Jac. 1, c. 16, ought to be read," within six years next after the 
cause of such actions or suits accrued, and not after. The plaintiff were, 
in the strictest sense, accommodation parties, and in accommodatioii 
bills there is a double transaction, an assignment of a chose in action, 
and a guaranty that the assignee shall not be damnified. If the debt 
due to the bank had been satisfied by other means, the bank could not 
have sued ; but if the bills had been given back to the defendant, he 
might have sued. In effect, the plaintiffs and the defendant are co-sure- 
ties to the bank, and the plaintiffs had no right of action until payment* 
and having paid by compulsion, a right of action accrued against the co- 
surety. It is enough for this purpose to show that payment could not 
be resisted. 

Lord Campbell, C. J. In this case there was a right of action existing 
in the holder of the bill, and he might have sued upon .it within six 
years. 

• 

But there was no right of action accruing to the plainti& until they 
wei-e damnified by payment of the amount of the bill. Fownal v. Fer- 
rand, 6 B. & C, 439, s. c. 5, Law J. Rep., K. B., 176 ; The East /«- 
dia Compauy v. Prince, Ry. <k M. 407 ; and Sava^ v. Aldren, 2 Stark. 
232. Before 49 Geo. III. c. 121, bankruptcy and a certificate were no 
' ^ bar to an action by an accommodation acceptor, because being a surety, 
he never stood n'n the position of a creditor entitled to prove under the 
bankruptcy. Brooks v. Rogers, 1 H. Black., 640 ; Houns v. Wiggins, 4 
Term. Rep., 714 ; Cowley v. Dunhp, 7 Ibid., 665. He referred also 
to HouU V. Baxter, 3 East. 177 ; and Wallis v. Swinhume, 1 Exch. R., 
' 203, sc. 17 ; Law J. Rep., (N. 8.) Exch. 169, and Bayley on Bills, 6th 
edit. 431. 



On this second point the C^urt expressed no opinion, but made the 
rale abeolute for a new trial, in order that it .might be clearly ) 



^ 
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tatned oo what terms the plaintifib and the defendant had beoome oar- 
ties to the bills. The arguments on this point therefore are omitted. 

Athereton and T. F. Ellis (Boothbj with them) contra. The verdict 
onght to be entered for the defendant on the counts on the bills of ex- 
ehange. (They were then stopped.) 

Lord Campbkll, C. J. As far as the claim to recover is founded on 
the bills of exchange, we are all of opinion that the Statute of Limita- 
tions is a bar to the action. 

Rule absolute for a new trial. 



BILL OF EXCHANGE— VARIANCK 



A bill of exchange drawn by *' Ebenzer Heam" may be given in evi- 
dence under a declaration, on a bill alleged to have been drawn by Ebe- 
nezer Beam. Coster, Robinson it Co, v. Thomason, 19 Alabama R.» 
p. 717-718 and 19. (1862.) 

In Schooher v. Ashurst, (1 Littell, 216,) it was held that " Josiah" 
and " Josier" should be considered the same name, the difference in 
pronunciation being too small to amount to a variance. 

See also Rex v. Shakspear, 10 East. 83 ; Dickinson v. Bowes, Kay 
et al., 16 East. 110 ; Schooher v. Ashurst, 1 Littell, 216 ; Taylor v. 
Rogers, Minor's R., 197 ; Cantley v. Hopkins, 5 Stew, dc Por. 58. 



BILL OF LADING— ADVANCES. 



Though as between the shipper of goods and the owner of the vessel,' 
a bill of lading may be explained as to quantity and condition of thfr 
goods, yet it may not be so explained as between the owner of the ves- 
sej and a consignee or assignee of the bill of lading, who has in good 
faith advanced money on llie strength of it, and has thus been led by 
the master's signing the bill to an act changing the situation of the par- 
ties. In such ease the bill of lading is conclusive on the owner, in res- 
pect to the quantity of goods. Dickerson v. Seelye^ 12 Barbour's Su- 
preme Court R., p. 99. (1853.) N. Y. 

Edmonds^ P. J.» cited (^Portland Bank v. Sluhhs, 6 Mass. R.« 422; 
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AbbotI <»i SUppbg^ 828-4 ;) BradttreH v. Ia$b, M. & U. S. District 
Court 



BILL OF LADING— LIEN. 



The master of a ship has a lien on the cargo for the freight, and is 
not bound to delirer to a consignee any part of the goods specified in a 
bill of lading, until the whole freight \a paid. Frothingham v. Jenkins, 
1 Oilifomia R., p. 44. (1851.) 

Bkkmxtt, J., cited (8 Kent's Comm., 220, 222 ; Angell on Com. 
Carr. 868 ; Abbott on Ship., 385, 5th Am. edition.) 



BILL OF LADING— DELIVERY— FREIGHT. 



Delivery of part of the goods mentioned in one bill of lading to the 
consignee does not defeat a Ken on the remainder for the whole freight 
unpaid. Frothingham v. Jenkins, 1 California R., p. 44. (1851.) 

BxNMETT, J., cited Cross on Lien, 290, Mar. Pag.; Angell on Com. 
Carr., SCO ; Abbott on Ship., 461. 



BILL OF SALE— PROOF. 



The contents of a bill of sale cannot be proved hj parol until the in- 
atmment itself is produced, or its absence accounted for. YarbrouffK t* 
Hudson, 19 Alabama R., p. 654. (1852.) ' 



BLANK— SIGNATURE OF PRINCIPAL— TO BE FILLED BY 

AGENT, 



If an agent, having parol authority to fill up a blank to which his 
principid has simply signed his name, converts the blank into a sealed 
matrument, kis principal is not bound by it. ArringUm v. Burton, 19 
Alabama Sjyreme Court R., p. 114. (1852.) 
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Error to the Oirooit Oonrt of Greene. Tried lefore the Hon. Jno. 
D. Phelan. ^ 

Covenant by the plaintiff in error, against the defendant, in a bond 
for sixty dollars, purporting to have been given for the hire of a negro. 
The circumstances under which the bond was eareeuted sufficiently ap- 
pear in the opinion. 

Murphy for plaintiff in error. 

J. B. Clark, contra. 

Ist. No one can fill up a blank in a sealed instrument, so as to bind a 
person who has ugned his name simply to the blank, without special 
authority to do so. Manning d Adams y. Norwoodt 1 Ala., 429 ; 2 
Brock., 64 ; 17 S. <& R., 4S8; 6 G. d? J., 250 ; 7 Bkck. 413 ; 6 M. ifc W. 
214-16. 

2cl. One authorized'to fill up a blank is a special and limited agent, 
and if he exceeds his authority, his principal is not bound. 

Story on Agency, 115. Fisher & Johnson v. Campbell, 9 Por., 210 ; 
Oidleit V. Lewis, Z Stew., 23. 

Pabsok, J. The contract was made between the defendant and the 
plaintiff's agent. At the time of the contract, the defendant was in the 
act of leaving for Virginia, and informed ibe agent, that he had left a 
blank with his signature with Mr. Whitwortb, who would sign as his 
surety, and requested the agent to fill it up for the hire according to the 
agreement. And the agent proved on the trial, that it was done ac- 
cording ; but stated expressly, that nothing was said about the charac- 
ter of the instrument, nor whether it was to be under seal or not. The 
bill of exceptions is rather obscure in some respects, but it is to be con- 
strued most strongly against the plaintiff in error. Our inference from 
it IS, that the blank was filled up so as to make it an instrument under 
seal, by the agent, in the absence of the defendant. It is clear that it 
did not bind him. 

Let the judgment be affirmed. 



BOARD OF BROKERS— HYPOTHECATION OF STOCK. 



Where the defendant gave his note at three months, secured by a hy- 
nothecation of 8to<$k, which the lender agreed to hold for three months ; 
Md that though the defendant had his days of grace oi^he note, he 



had none on the agreeEment as to the stock ; aad thst the stook migbt 
be sold before the note became due. 

It was oiso held, however, ihat such sale must be at public anctien, 
and not at the board of brokers ; and it having beenisold at the board, 
without the express consent of the defendant, it was determined thai 
the latter was entitled to be allowed the highest vahi,e of the stock after 
the time of sale. Bankin v. McCullough, 12 Barbour's Supreme Court 
Report, page lOS. (1853.) N. Y. . 



BOND— FOREIGN ATTACHMENT. 



In an action on a bond given on the discharge of a foreign attach-, 
ment, the debtor is not a competent witness for the defendant, in as muck 
as he is substantially the real party. 

In such action, it is not necessary for the creditor to establish a claim 

exceeding $100. He can recover on the bond any sum that he can 

prove to be justly owing to him from his foreign debtor. Thompson d 

'^Taiham v. Dickerson, 12 Barbour's Supreme Court Bepott, page 108. 

(1858.) N.Y. 

Edmoitds, p. J., cited (2 R. S., 12, § 55.) Laws of 1838, ch. 
52, § 2. 



BOND— INDIANS. 



Where bonds were given to the President of the United States, and his 
successors in office, for the use of the orphan children of certain Indians, 
and the declaration so averred, it was not a good cause of demurrer to 
allege that they were taken without authority of law. They were valid 
instruments, though voluntarily given and not prescribed by law ; and 
as the demurrer admitted the facts stated in the declaration, the dctf^end- 
ant was estopped from contesting the right of the obligee to sue. Tyler 
V. Bmd et al., 1 Howard's U.S.S. 0. R., p. 578. (1849.) 



BOND-JUSTICE OF PEACES-CONSTABLE. 
The raretie^ <if a. justice of the ptd%o^,on his oftcial bond, aie only 
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bound for the fiutbfnl performance of his ministerial duties, and not for 
errors, mistakes and omissiona of a judicial character. 

A constable who has collected money on an execution, is an incompe- 
tent witness, without a release, to prove that he has paid it over to the 
justice of the peace who issued the execution. McOrew d Beck y. The 
Governor, use, etc., 19 Alabama R., p. 80. (1852.) 

Hale & Vary, for plaintifis in error, referred to the following authori- 
ties :— Clay's Dig. 858, § 1 ; 361, § 16, 17 ; 364, § 7 ; J 18, § 21 ; 
865, § 18. Chit, on Plead., Vol. 1, 244, 8?4, 10th Am. Ed. ; 2 Bay., 
885 ; 2d N. <k McC, 168 ; 4 Bibb, 28 ; ib. 237 ; 2 BUckf., Jr., 12 ; 
U. S. Dig. Sup. 1, 824, § 428 ; Wright, 738 ; 4 Btackf., 16, 120, 201 ; 
Barbmy, Knox, 7 Ala., 675 ; 2 Spear, 48 ; 8 Miss., ] 15 ; Gov, v. Han- 
eock and Harris, 2 Ala., 728 ; Johnson v. Gov, use, &c., 18 Ala., 526 ; 
WiUiams, Judge, v. Hinekle, 15 Ala., 713 ; Nelson v. Bostwtck, 5 Hill, 
39 ; 14 £^^. Com. Law, 93 ; 6 T. R., 200 ; 5 B. <k C, 269. 

Reavis, contra: McWhorter v. MeGehee, 1 Stw., 546; Clay's Dig., 
865, § 13 ; ib., 362, § 18 ; HiU v. Fitzpatrick, 6 Ala., 814; Mardis v. 
Shackhford, 6 Ala., 483 ; Morrison v. Spears, 8 Ala., 93. 

Chiltok, J., cited (Clay's Dig., 358, 361, et scq.) ; Gregory v. Bromn, 
4 Bibb, 28 ; also, Lester v. The Governor, 12 Ala., 626. (Clay's Dig., 
864, § 7.) 1 GreenL Ev., § 393, 396 ; Moore <t Jones v. Henderson, 
18 Ala., 282. 



BOND— feiQNED BY A PART ONLY. 



A bond was prepared for six persons to sign, but was executed by 
five onlv> and it contained an admission that the obligee had become 
surety for another, on the promise of the six to iDdemnify him. The 
bond was found in the possesdon of the obligee. Held, that it wrs not 
to be implied that it was incomplete and not bindmg on those who exe- 
cuted it ; besides, the refusal of the one to join in the bond did not dis- 
charge the others from their previous engagement of indemnity. Key- 
ser V. Heen, 17 Pennsylvania K., p. 327. (1852.) 



W. R. Reed for Eeyser, plaintiff in error, cited.4 Cranch, 219 ; Pauling 
V. U. S., 8 Barr., 818 ; Pertig v. Backer, 3 Greenl. 155 ; State Bank 
V. Weeks; Sharp v. U. S., 4 Watts, 23 ; Barrington v. The Bank of 
Washington, 14 Sen <fe R. 

MoMurtrie & Cadwallader were for defendant in error ; and cited 4 
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B. A Aid., 440; Johnson v. Barber, 2 Bob. k Pul., 888 ; Elliot v. Dovtt, 
1 Harrison, 453 ; 10 Mass. 442-5 ; 12 id., 137 ; 4 Sliepley, 140 ; 5 Green- 
leaf, 836 ; 10 Ohio, 445 and 451 ; 2 Iredell, 338, 342; Alabama, 
248, 254 ; 8 Watts, 226 ; Mears y. Commonwealth. 



BOOK OF ACCOUNT— EVIDENCE— NEW TRIAL, 



When in the progress of a trial the cause suflfers injustice from the 
honest mistake of the party, or his counsel, in omitting to offer in evi- 
dence the account book of one of the parties, which had already been 
made competent by the necessary evidence, and which was material, a 
new trial will be granted. 

But the Court will not relieve the party from the consequences of 
mere ignorance, inadvertence or neglect, by granting a new trial. Bol/e 
V. Bd/e, 10 Georgia B., ^. 148. (1852.) 

Warner, J., cited Graham on New Trials, 180 and 187 ; D'Apuilan v. 
Ibbin, 4 English Com. Law R., 368 ; Wilson v. Brandon d Shannon, 
8 Geo. R., 186. 



BREACH OF CONFIDENCE— SECRET OF COMPOUNDING 
UNPATENTED MEDICINES— INJUNCTION. 

A party who has a secret in a trade, and employs persons under con- 
tract, express or implied, or under a duty express or implied, can re- 
strain by injunction such of those persons as have gained a knowledge 
of the secret, from setting it up against the employer. Aforison v. 
Moat, 9 English Law and Equity R., p. 182. (1852.) 

The particulars of this case, and the judgment of Yice^Chancellor 
Turner, are reported at full length in 20 Law J. Rep. (N. S.) Chanc, 
513 ; S. C. 6 Eng. Rep., 14. It will be sufficient here merely to say, 
that the arguments before the Court below were substantially repeated 
on the appeal of the defendant, Mr. William Crofton Moat; and that 
ultimately the injunction was made perpetual. 



BRITISH SEAMEN. 

A British seaman, on board a British vessel, of which a British sub- 
ji;ct is master, may, when discharged by the master in a t^ i of the 
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United States, without any fault on the part of the seaman, sue for and 
reeorer his wages in a State Court Pugh ▼. GiUam, 1 C&Ufomm R^ 
p. 485. (1862.) 

s 

Bennett, J., cited (2 GaUison, 190 ;) Wilkndwn v. Tht Fanoket, 1 
Pet., Admiralty Decisions, 197 ; Moron y. Boudin, 2 id. 415; Weiber^ 
V. The SL Ohf, 2 id. 428. 



BROKER— CONTRACT— SALE OF GOODS. 



Where, upon the making of a contract of sale and pniehase, a hnikat 
acts merely to bring the parties together, after which the parties negic^ 
tiate with each other directly, and the broker makes an entry of ^he sale 
in his book, such entry will not bind either party ; nor will it prevent 
either party from giving parol evidence of the contract. 

An agreement, made upon the sale and purchase of goods, between 
the vender and purchaser, that if the government shall allow to the for- 
mer return duties upon the goods, the purchaser shall haye the benefit 
of, and be paid by the vender, the amount of such duties, is not void 
under the Statute of Frauds as being for the sale of a chose in action, 
or a gratuity. 

Where, by the tei-ms of an agreement for the sale and purchase of 
goods, cash is to be paid on the delivery of the goods, payment of the 
money is suflBcient evidence that the goods have been delivered in pur- 
suance of the contract, for the purpose of taking the case out of the 
Statute of Frauds. Anuirre v. Allen, 10 Barbour's Supreme Court K,, 
p. 75. (1832.) N. Y. 



BROKER— FREIGHT— PAYMENT TO CAPTAIN BY BILL. 



A broken who had received money for the shippage of goods on ao* 
count of the owners of the ship, offered to pay it to the captain, who 
was also managing owner, by a check. This the captain declined, pre- 
feri-ing that the broker should open a credit for him, at a bank in New 
Brunswick, in favor of H., which the broker did. The bank accordingly 
paid H. £250, for which H. gave a bill drawn by him in favor of the 
bank upon the broker, who accepted and paid it when due. 

The broker having sued the co-owners for the balance of bis account. 
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' MM, that this was a good payment of £250 by the broker, and bind- 
%]g the co-owners. Anderson v. Hilliers, 10 English Law and Equity 
X, p. 496. (1862.) 



BROKER— MEMORANDUM OF CONTRACT OF SALE OF 
MERCHANDISE— DELWERY OF GOODS. 



Where th6 niein< randum of a contract of sale of merchandise, which 
was signed by a brojcer as the agent of the parties, contained a provi- 
sion that the notes to be given by the purchasers should be made satit" 
fbeMyiothe sellers: Held, that the obvious construction of the con- 
tract was, that the delivery of the merchandise and the givincr of the 
notes were to be simultaneous acts, and each was to be the conoution of 
UieKither. 

Such a contract differs from ordinary contracts where the sale is for 
cash or notes ; a further act being necessaxy on the part of the venders, 
before the vendees will have it in their power to fulfil the contract : 
vis., the notes to be given are to be sati^actory to the venders. This 
provision will render a sale clearly and unequivocally conditional. 

Upon A sale of merchandise, on a credit of four months, upon notes 
to be made satisfactory to the sellers, a clerk of the venders delivered 
the merchandise at the time agreed upon to the cartman of the vendees, 
and another clerk shortly after the delivery called on the vendees with 
the bill of parcels, which contained the words, '' at four months, for sat' 
isfactory security ;" the vendees asked him what kind of notes would 
be satisfoctory, and he replied, " Just what the bill calls for.'' He again 
caHed upon the vendees, and they then said they had not fixed upon 
the paper that they would give ; but they proposed the note of a third 
person for the venders' consideration, who said they would inquire 
about him. But before the clerk had time to inquire again, the ven- 
dees had stopped payment, and no note was ever given. The sheriff 
having leviea upon and taken the merchandise by virtue of an ezecu^ 
tion against the purchasers, the vendei-s brought an action of replevin 
against him for the taking. Held^ that there was evidence enough to 
go to the jury, upon the question whether the sale and delivery of the 
property was conditional ; and that the judge before whom the case' 
was tried erred in ordering a nonsuit. 

The title of the venders is not divested by the receipt of the goods 
by the vendees, where it is apparent that such was not the intention of 
the parties. 

' Whei^ upon a conditfdttal sale of property, the property is delivered 
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to the purchaser, without a compliance with the conditioa heing indsted 
on at the time, yet if it is insisted upon immediately afterwadls, when 
a bill of sale is rendered, and the vendees fully recognize and acknow- 
ledge the condition as still subsisting and binding upon them, this is 
sufficient to uphold the condition. Draper r. Jones, 11 Barbour's Su- 
preme Court R., p. 263 and 264. (1852.) N. Y. 

O. W. Sturtevant and L. R. Marsh, for the plaintiffs, cited (8 Wend., 
247 ; 23 Id., 372 ; 22 Id., 659 ; 2 Paige, 169 ; 1 Denio, 571.) 1 Hill, 
302 ; 6 Id., 43 ; 2 Paige, 169 ; 1 Phil Ey., 18 ; Doug., 375 ; Cow. & 
Hill's Notes, part 1, p. 58, note 54; 6 Hill, 208 ; Daumery. Thampt(m, 
opinion of Hopkms, Senator, p. 212. (1 Hill, 302.) 

N. B. Blunt, for the defendant, cited (8 Wend., 247) ; Cmyen ▼. 
Enniss, 2 Mason, 236 ; Rudd v. Dam, 3 HiU, 287. 

By the court, Edwards, J., cited Whitwell y. Vineeni, (4 Pick. 449) ; 
ITeeler v. Field, (1 Paige, 312 ; Leven v. Smith, 1 Denio, 571. 



BROKER OF MERCHANDISE. 

A mere ordinary merchandise broker, not acting under a del credere 
commission, cannot maintain an action in his own name to recover the 
price of goods sold by him for the owner. 

But if the broker has advanced upon the goods sold, or has guaran- 
teed the sale, he may sue in his own name. 

The admission of the owner of goods that he has made a sale and 
received the purchase money, upon the guaranty of the broker, is com- 
petent evidence against the purchaser, in an action by the broker after the 
owner's death ; and, in connection with other circumstances, is sufficient 
to authorize the plaintiff to go to the jury upon the question of guaranty. 
White y. Chouteau, 10 Barbour's Supreme Court R, p. 202, 
(1852.) N. y. 

J. Larocque, for plaintiffs, cited (1 Chit. PL, 4; Id. 7th Am. ed., p, 
7 ; a. Gfrove y. Dubois, 1 T. R., 112 ; Atkyns v. Amber, 2 Esp., 433; 
Williams y. MillingUm, 1 H. Black, 82 ; Ingereoll y. Vcm Bokkelin, 7 
Cowen, 670 ; Buffum y. Chadwick, 8 Mass. R., 103 ; Alsop y. Caines, 
10 John., 396 ; Sadler v. Leigh, 4 Camp., 395, 195 ; Bulse y. Young, 
16 John. 1.) 1 Cowen A Hill's notes, pp. 231 to 234 ; 2 Id., p. 585, 
note 444 ; Sherman v. Crosby, 1 1 John., 70 ; 2 Cowen k Hill's notes, 
p. 669, n. 485. 

A. H. Dana, for the defendants, cited (Duni. Paley oo Agency, 10» 
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88; Stor. Agency, § 211; Ccpehnd v. Mere. Im. Co., 6 Pick., 204 ; 
Florence Y. Adams, 2 Rob. La, Rep., 666); Dunl. Paley., 190, 2; 6 
John., 68; 7 Wend., 446; 1 Blackf., 262; 7 M. A W., 696 ; Dunl. 
Paley, 191, n. 4 Doug. 48 ; 1 Taunt., 847 ; 5 B. <fe A., 204 ; 8 Wend., 
494; Dunl. Paley, 13, note 207; 1 Esp. Rep., Ill ; 7 Ves., 276 ; 
Cowen <k Hiirs notes to Phil. Ev., 640, 1, 644 ; Id. 694, 660 ; 1 Phil. 
Ey., 66 ; 1 Taunt., 141 ; 2 J. J. Marsh., 60; Cowen <fe Hill's notes, 689. 
640. 

Edwards, J., cited 1 Chit. PL, 7 ; Buchbee v. Brown, 21 Wend., 110 ; 
Qtove V Dvhois, 1 T. R., 112 ; Atkiw v. Amber, 2 Esp., 493 ; Ivai v. 
Finch, 1 Taunt., 141 ; Peacock v. Watem, 4 Id., 16 ; 1 Greenl. Ev., § 
147 ; Higham v. Rigtoay, 10 East, 109 ; MiddleUm v. Melton, 10 B. 
& Cr., 317. 



CANAL— DIVERTING WATER. 



In an actian of trespass, for divertiii^ water from the plaintiff's mill, 
Ihe defendant, hy giving evidence tendmg to show title to the locus m 
quo in the State, i^ not precluded, as by an estoppel, from proving that 
the water was taken in pursuance of the laws of the State, by the direc- 
tion of a canal commissioner, for a temporary supply of water for the 
Slate canal. 

A superintendent of a canal may justify taking the waters of a stream 
for the temporary use of the canal, in pursuance of the directions of a 
canal commissioner, although at the time of diverting the water he did 
not claim to act in obedience to the directions of the canal commissioner, 
and to take the water as a temporary and not as a permanent appro- 
priation. Walrath v. Barton, 11 Barbour's Supreme Court R., p. 882. 
(1862.) S. C. 

By the Court. Allen, J., cited Edwards v. Shanatt, (1 East. 604) ; 
WincheU v. Latham, (6 Cowen, 6^2) ; 1 John. Rep., 189 ; 3 Id., 606 ; 
7 Id. 341 ; 2 Wm. Bl. 1249 ; 1 Ch. PI. 662 ; Bac. Ab. Pleas., E. 8 ; 
11 John. 196; Lynde v. Stone, (4 Denio, 866.) 



CARRIERS. 



Common carriers camiot exempt themselves from liability for gross 
neffligence of themselves and agents or servants, by writing in the bill 
of la£ng that the boat is not to be acoountaUe for breakage of the eon- 
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tents of boxes received. Beno, dbc, v. Hogan^ 12 B. Monroe's Law it 
Equity R., p. 63. (1862.) K. Y. 

Chief Justice Simpson cited Stoiy on Bailments, 365. 



CARD PLAYING. 



An indictment for playing cards " at a public place" is good. Flake 
V. The State, 19 Alabama R., p. 651. (1862.) 

Dargan, C. J., cited Boqtiemore v. State. 



CHANCERY— PATENT FOR JiAND— PRE-EMPTION RIGHT. 



Where a settler upon the public lands had a pre-emption right to 
them, and sold them to a person who again sold them to a third party, 
the original vender has a lien upon the land for the balance of the pur- 
chase money still due, and can enforce it by a bill in Chancery, notwith- 
standing the vender has taken out a patent in his own name under a 
subsequent pre-emption law. Tredggill v. Pintard, 12 Howard's U. S. 
Supreme Court R., p. 24. (1852.) 

This case was argued by Mr. Lawrence, and there was also a brief 
filed by Mr. Morehead for the appellant, and by .Mr. Crittenden for the 
appellee, on whose side a brief was also filed by Mr. H. S. Foote, and 
Mr. Sebastian, C-ounsel for the appellee, cited Piggott v. Thompson, 3 
Bos. d^ P., 149 ; Chitty on Contracts, (5th ed.) 53 ; MarchingUm v. 
Vernon, 1 Bos. <fe P., 101 in notes; Martyn v. ffynde, Cowp., 437; 
Button V. Poole^ 2 Levinz, 210 ; 1 Ventris, 318 ; Oalhvoay v. FMeg^ 
12 Peters, 296 ; Searcy y, Kirkpatrick, Cooke & Tenn. R., 211 ; Mitchr 
ell V. Barry, 4 Haywood's Tenn. R., 136 ; MotgarCe Heirs v. Boom's 
Heirs, 4 Monroe, 297 ; Willison v. Watkins, 8 Peters, 45 ; . Connelly*^ 
Heirs v. Chiles, 2 N. K. Marshall's R., 242 ; Wilson v. Smith, 6 Yer- 
ger's R., 398 ; Blights Lessee v. Rochester, 7 Wheaton, 547 ; Officer 
y. Murphy, 8 Yerger, 502 ; Meadows v. Hopkins, 1 Meigs' Tenn. R., 
p. 181 ; Marshall v. Craig, 1 Bibb., 396 ; Winlock v. Hardy^ 4 Littell's 
Rep., 274 ; Turly v. Bodgers, I Marsh. 245 ; Logan v. SUele^s Heirs, 
7 Monroe, 1()4 ; Teams' s Rep's v. Richardson's Heirs, Id., 659 ; Fow- 
ler V. Cravens, 3 J. J. Marsh. 480. 

3 Marshall's Rep., 287 ; Wihm v. Weiherhy, 1 Nott. &i McCord's 
Rep., 878 ; WUlmm t. Waikms, 7 Wheat 53 ; Nott. k McCord, 374 ; 
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Bae. Abr. Tit. •'ConditioDS, 2 ; (3) 3, Com. Dig. tit. Condition ;" L. 6 Co. 
Lit, 207; Powell on Contracts, 417, 418, 419; Pothier on Obligations, 
127 ; Marshall v. Craufi Bibb's Rep., 395 ; Mnzors v. Hkhnan, 2 
Bibb, 217 ; and Carrell v. Collins, Id., 429 ; 3 Com. Dig. Condition, 
77 ; Borden v. Borden, 6 Mass., 67 ; Oletidenntn v. Paulsel, 3 Missouri 
llep^230 ; Grump v. Maad, Id., 233 ; 2 Sudden on Vendors, 23 ; Joy 
▼. TFtrte e/ ai., 1 Wash. C. C. Rep., 417 ; Van Reimsdyk v. Kane, 1 
Gallison C.C. Rep., 371 ; Mallow v. Einde, 12 Wheat. 193 ; Boxie v. 
Carr, 1 Sumner, C. C. Rep., 173 ; Womdey v. WormUy, 8 Wheat., 
461 ; Mitford's Eq. PL, 146 ; Millujan v. Milledge, 8 Cranch, 320 ; 2 
Story's Equity, 4U2-467 ; » Sugden on Vendors, C. 18, p. 182-183; 
Chapman Y* Tanner, 1 Vem., 267; Follixfenw Moore, 3 Atk., 272; 
1 Bro. Ch. cases, 302, 424 ; 6 Ves. Jr., 483 ; Mackreth v. Symmons, 
16 Ves. Jr., 329 ; Smith v. Hibhard, 2 Dick,, 780 ; Charles v. Andrews, 
9 Mod., 152 ; Topham v. Gonstaniine, Torn!., 135 ; Kvans v. Tweedy, 1 
Beav., 55 ; Winter r. Lord Anson, 3 Russ., 488 ; 3 Atk., 1 ; 2 You, 
d Jerv., 493 ; 3 You. dk Jerv., 362 ; Co.. Lit.. 345, a ; 4 Com. Dig. Es- 
tates, 11 ; 2 Story's Equity ; Newland on Contracts, Ch. 12, p. 251- 
262; 2. Atk., 371; 4 Bro. C. C, 494; Drewe v. Cross, 9 Ves., 368; 
7 Ves., 270 ; 6 Ves. 678 ; Galcraft v. JRoebuck, 1 Ves. Jr., 221 ; Dyer 
y. Hargrave, 10 Ves., 605 ; 2 Story's Equity, 88 ; 1 Sugden on Ven- 
dors, 506, 607, 508, 525, 526 ; 1 Sugden on Vendors, Chap. 7, § 3, p. 
625 to 635; lb. 526; Hill v. Buckley, 17 Ves., 394; 1 Call, 313 5 
4 Mason, 419 ; 2 Sugden on Vendors, 10-14; Margravine of Anspaek 
V, Noel, 1 Madd., 310 ; 2 SwansU, 172 ; 3 You. <fe Call., 291. 



CHARACTER— WITNESS— CREDIBILITY. 



Where a witness is called for the purpose of impeaching the charac- 
ter for truth and veracity of a witness called on the other side, such im* 
peaching witness can only speak of the general reputation of the wit- 
ness sought to be impeached, in the community, and cannot give his own 
opinion of his character. (1) Bucklin v. The State of Ohio, 20 Ohio 
R., p. 18. (1862.) 

^ See also to this point, 1 Starkie's Evidence, vol. 1, p. 146, in a note- 
Ghfoenleafs Evidence, vol. 1, p. 639. 



CHATTEL— MORTGAGE— TO SECURE ENDORSER. 

The act of Congress passed on the 24th of September, 1789, 1 (Stat, 
at Large, 88, 89,) provides that ex parte depositions may be taken be* 
fore a judge of a County Court. 



6€ CHATIBL — HORTQAOX — TO 8EC17BS BRDOBSEB. 

Where a Probate Court is or^nised for each county in a State, is a 
court of record, and has a seal, it is sufficient if a deposition under the 
act be taken before a judge of the Probate Court. 

Although the day when a mortgage was executed was not stated, yet 
where it bore a date in its commencement, and its acknowledgment and 
date of record were both given, and both of them preceded a sheriff's 
sale of the mortgaged property, it was certain that the mortgage was 
executed before the* sale under execuUon. 

Although, when the mortgage was recorded, the laws of the State 
did not make the mere recording convey the title when the personal 
property thus mortgaged remained in the possession of the mortgagor, 
yet they sanctioned the mortgage unless it was made without good con- 
sideration, and opposed by a bon& fide subsequent purchaser, who had 
no notice of its existence. 

But the fact of recording the mortgage tended to give notice of its 
existence, and in the present case the evidence shows that the purcha- 
sers at the sheriff's sale had notice of the mortgage. 

Such purchasers must allege that their want of notice contmued up to 
the time of making actual payment ; a want of notice merely extending 
to the time of making the purchase, is not enough. Payment might 
have been refused, and then they would not have been injured. 

Moreover, between the time when the mortgage was in fact recorded, 
and the time of the sheriff's sale, the State passed a law making such 
recorded mortgages valid. 

The increase of offspring of slaves belong to the owner of the 
mother. 

The decree of the Circuit Court being, that the purchasers at the 
sheriff's sale should either surrender the property to the prior mortga- 
gee, or pay the value thereof ; such value was properly computed as it 
was at the time of rendering the decree. 

The hire of the slaves was properly charged as commencing whei#l 
the prior mortgagee filed his bill for a foreclosure. Fowler et al, v. Mar* 
fill, 11 Howard's Supreme Court R., p. 376. (1861.) 

Mr. Lawrence for Appellants cited 1 Stat, at Large, pp. 88, 89, § 30, 
(Const, of Miss., art. 4) ; Const, of Miss., art. 4 ; Hutchinson's Miss. 
Code, (A. D. 1848) p. 710 ; (Act of 1789, § 30) ; Bell v. Morrison, 1 
Peters, 361 et seq. ; 1 Cond. R., 636 ; United States v. Smith, 4 Day, 
127 ; State v. Bawls, 2 Nott & McCord, 332 ; Peake's Ev., 190 ; Doe 
V. Perkins, 3 Durn' «fc East., 764 ; 1 Phil. Ev. (Cowen and Hill), 289 ; 
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Biehardson y. Golden, 8 Wash. C. C, 109 ; Bell y. Davidson, 3 Ib.» 
832 et seq. ; Dodge y, lereal, 4 lb. 328 ; Eimballv. Davie, 19 Wend., 
489 ; Dr<nen y. Kimball, 26 lb. 266 ; Withers v. Oillespy, 7 Serg. & 
Rawle, 16; Zetland y. Bissett, 1 Wash. C. C, 144; Winthjop v. 7%« 
Z7mo»/i». C()., 2 lb. 12 ; Sturtevant y. Ballard, 9 Johns., 837 et seq. ; 
Jfeeibr y. Wilson, 1 Gallia. C. C, 422 ; Ryal y. iJw^eff, 1 Ves. Sen., 
859 ; 2 Kent's Comm., 406-410 ; Hamilton y. Russell, 1 Cranch, 809 ; 
Cfotir y. Woods, 6 Serg. <k Rawle, 2Y8 ; Cunningham v. Netille, 10 lb. 
201 ; 9 Johns., 837 et seq. ; 2 Kent's Comm. 412 ; 6 Serg. & RawlG, 
279; Divner Y, McLaughlin, 2 Wend, 699; 2 Kent's Comm., 406- 
412; Ryall y. Rolle, l,Atk„ 167; Tror«% y. De Afattos, 1 Burr., 
467 ; 6 Serg. <k Rawle, 278 ; Fuller y. ^citer, 1 Hill, (N. Y.) 475 ; 9 
Johns. 340 et seq. ; Smith v; Acker, 23 Wend. 653 ; 1 Gallis. C. C. 4 23 , 
Look y. Comstoek, 16 Wend., 246 ; Murray y. Burtis, lb. 212 ; 4 Yerg. 
641 ; 7 lb., 445 ; Powell on Mortg., 23, 24 ; Cadogan v. Kmnett, 
Cowp., 434 ; Canard y. Atlantic Ins, Co,, 1 Peters, 449 ; Barroio v. 
Paxton, 6 Johns., 261 ; Thornton y. Davenport, 1 Scam., 299 ; 2 Wend., 
699 ; 13 Serg. A Rawle, 131 ; Powell on Mortg., 23-24 ; 1 Petei-s, 441 ; 
1 Ves. Sen., 359 ; 6 Serg. & Rawle, 283 et seq. ; 20 Wend., 262 : Doe 
y. Grimes, 7 Blackf., 1 ; Rockwell v. Bradley, 2 Conn., 4 ; 14 Peters, 
28 ; 12 Serg. <fe Rawle, 241 ; 3 Johns. Cas., 826 ; 2 Conn., 447 ; JS'eiO' 
all y. Wright, 3 Mass., 152 ; 1 Freem. Ch., 473 ; Hobart v. Sanborn, 
18 N. Hamp., (Ist yol. 2d series,) 227; Spalding v. Scanland, 4 B 
Monroe, 366 ; 12 Wend., 62 ; Robinson y. Campbell, 8 Missouri, 366. 
616 ; 10 Johns., 481 ; Dexter y. Harris, 2 Mason C. C, 531 ; 6 Cond. 
Rep., Q55 ; 20 Wend., 262 ; 1 Branch. 270 ; 1 Hill. (N. Y.) 475 ; 7 
Cow., 292 ; 6 Paige ch., 687, 696 ; Lansing v. Capron, 1 Johns, ch., 
617 ; Adams y. Sssex, 1 Bibb, 150 ; Estabrook v. Moulton, 9 Mass., 
268 ; Hopkins y. Thompson, 2 Porter, 436 ; Coder v. Standifer, 7 
Monroe, 488 ; 2 Kent's Comm., 407-413 ; 1 Burr., 475 ; 4 Mass., 637 ; 
15 Verm., (1 Slad^ 135 ; Gardner y. Adams, 12 Wend., 298 ; Thwnr 
ton y. Davenport, 1 Scam., 299 ; Semple y. Burd, 7 Serg. A Rawle, 
288 ; 13 lb. 131, 169 ; Steele <& McCampb. Ark. Dig , 267 ; Steele t 
McCampb. Dig., p. 132, § 2, p. 464, § 1; Geyer's Dig. of laws of Mis- 
souri Territory, p. 127, § 2, 330, § 1 ; Richardson v. Randolph, 
5 Mason C. C, 266 ; 1 Gilman, 331; 4 Rmd., 212; 4 English, 
(Ark.) 116, &c. ; 6 Litt., 244; 1 Johns. Ch., 300; 4 Bibb, 
79 ; Sands y, Hildreth, 14 Johns., 497 ; 4 Rand., 212 ; Hildreth y. 
Sands, 2 Johns. Ch., 36 et seq. ; 7 Blackf., 68 ; 1 McLean C. C, 39 ; 
4 Wash. C. C. 187 ; 1 Paige Ch., 608 ; 11 Missouri, 644 ; 2 Wend., 601 ; 
1 Story's Eq. Jurisp., § 404; Mason. C. C, 116, 265; Moore v. 
Hunter, 1 Gilman, 381 ; 1 McLean C. C., 627; Mclver y. Robertson, 

3 Yerg., 84 ; Heistcr v. Fortner, 2 Binn, 44 ; 4 Dana, 880 ; Gann v. 
Chester, 6 Yerg., 208 ; 12 Sraedes & Marsh, 266 ; Main v. Alexander, 

4 English (Ark.), 116 ; 1 Dana, 168 ; Rev. Stat, of Arkansas, (A. D 
18S8), p 678, ch. 101 ; 13 Peters, 21, 63, 328 ; 2 McLean C. C, 483 ; 
1 lb,. 36 ; 6 Peters, 297 ; 6 lb., 401 ; 2 Stor. Eq. Jur., § 1428 : Flagg 
w Mann 2 Sumn. C. C, 650 ; 6 Mason, C. C, 267, 268 ; ) Greenl. 
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Ev., § 260 ; Simpson y. Feliz, 1 McCord, Cb., 216 ; Hart t. Ten Eyck, 
2 Johns. Ch., 92 ; Gi«8.£q. (ed. of 1837), 156; Cranch, 160; 20 
Pick., 34; 10 Johns.. 540; 5 Cond. R, 136; 1 Mason, C. C, 516; 1 
Call., 280; 5 Peters, 111; Sug.on Vend. 650; 2 Wash. C. C, 199; 
1 Cow., 708 ; StwrUvcmt t. WaUrhury, 1 Edw. Ch., 444 ; Sng. on 
Vend., 550 ; Clarke's Ex. v. VanReimsdyk, 9 Cranch, 160; 1 GreenL 
Ey., § 260 ; 10 Johns., 542 ; 1 Cow., 743 ; Woodcock v. Bennett, 1 
Cow. 748, et seq. ; Clason t. Morris, 10 Johns., 531 ; Bright t. ffag- 
gin, Hardin, 587 ; Van Dyne v. Tharve, 19 Wend., 165 ; Smith t. 
Frost, 2 J. J. Marsh, 426 ; Andrews dk Bros, y. Jones, 10 Ala Rep., 
(New Series), 470 ; Ventress v. Smith, 10 Peters, l7l ; 1 McCord, Ch., 
218 ; 4 Ala. Rep., (New Series), 48 ; 2 Conostock, 515 ; 5 Porter, 348 ; 
1 Dana, 163 ; Curtis y. Lunn, 6 Miinf., 44; 1 Stor. Eq. Jur., § 404 ; 
Dey Y. Dunham, 2 Johns. Ch., 190 ; Orinstone y. Carter, 3 Paige, CL, 
423 ; 6 Munf., 44 ; 1 Stor. Eq. Jur., § 406 ; MeNeUl y. MeOee, 5 
Mason, C. C, 265 ; 2 Sumn. C. C, 550 ; Sug. on Vend., 730 ; 2 Pow. 
on Mort., 560, 562 ; Martin y. Dryden, 1 Gilman, 208 ; McMeechan y. 
Oriffin, 3 Pick., 154; 2 Sumn. C. C, 551 ; 1 Gallis. C. C, 419 ; Ru^- 
sellv, Fillmore, 16 Venn., 136; 4 Eng. (Ark.), 116; Warden y. 
Adams, 15 Mass., 286; 7 Serg. <& Rawle, 288 et seq,; 13 lb., 131, 
169; GuerrantY, Anderson, 4 Rand., 212 ; 5 Yerg., 208 ; JffillY, Paul, 

8 Missouri, 480 ; Beed y. Austin's Heirs, 9 Missouri, 729 ; Frothing- 
ham v. Stacker, 11 Missouri, 78 ; Gamett y. Stockton, 7 Humph., 86; 
Bingaman v. Hyatt, 1 Smedes & Marsh, Ch., 444 ; Martin v. Dryden, 
1 Gilman, 218; McGowan v. Hoy, 5 Litt, 245 ; Helm v. Logan, 4 
Bibb, 79 ; Famesworth y. Childs, 4 Mass., 637 ; Mainet al. y. AlexaU' 
der, 4 Eng. (Ark.,) 117; SempU y. Burd, 7 Serg. <fe Rawle, 289 et 
seq.; Stow y. Meserte, 13 N. Hamp., (IstYoL, 2d Series), 49; 15 
Mass., 236 ; Coffin y. Ray, 1 Metcalf, 213 ; 1 Dana, 168 ; 13 Serg. A 
Rawle, 169 ; ReY. Stat of Ark., A. D. 1838, ch. 60, p. 378, § 24 ; I 
Freem. Ch., 547 ; 5 Mason, C. C. 266 ; 1 Brockeab. (Chief Justice 
Marshall,) 515 ; Backhouse's Ad. y. Jetfs Ad. ; Mims y. Mims, 3 J. J. 
Marsh, 109 ; 1 Dana, 286 ; Woodcock y. Bennett, 1 Cowen, 742 ; 2 
Sumner. 506 ; Mills y. Gore, 20 Pick., 34 ; 2 Story Eq. Jur., § 1528 ; 

9 Cranch, 160 ; Allen y. Mou>er, 17 Verm. (2 vol. N. S.,) 68 ; Christie 
Y. Bishop, 1 Baib. Ch., 116; Oakey v. Eahb, 1 Freem. Ch., 647 ; 
Pierson v. Clayer, 16 Verm. (1 Slade), 104; Russell y. Mo ffitt, 6 How, 
(Miss.), 309; Rowton y. Rowton, 1 Hen. <k Munf., 101 ; Lawson y. 
The State, 6 Eng. (Ark.), 36 ; 1 Brockenb., 515 ; Mitf, PI., 224 ; 1 
Atk., 571; 2Bro. Ch., 66; 1 Stor. Eq. Jur., § 409; 6 Munf., 44; 
Boone y. Chiles, 10 Peters, 209 ; 3 Ala. (N. S.), 476. 

Mr. Addison for the appellee, cited Brandon y. L^ftue, 4 Howard, 
128 ; Powell on Mortg., 42-44 ; Edwards y. Harhar, 2 Term Rep., 
687 ; Hamilton y. RusseU, 1 Cranch, 317, 318 ; U, States y. Hooe et 
ed., 3 Cranch, 73 ; Bank of Georgia y. Higginbottom, 9 Peters, 60 ; 
Shirras y. Caig and Mitchell, 7 Cranch, 84 ; Stone y. Grvhham, Bui- 
strode, 226 ; Meggott y. Mils, 1 Ld. Raym. 287 ; Brooks y. Marhury, 
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11 Wheat., IS; Sheppard's Touchstone, 67; 1 J. J. Marshall, 227; 2 
Dana^ 204 ; 8 Peters, 32, 33; 3 Cowen, 189 ; 2 Wendell, 600 ; Steele 
& McCampheirs Digest of Laws of Arkansas, District Judge's Opinion, 
pp. 188, 189 ; i« Neve v. Le Neve, 3 Atk., 646 ; 1 Story's Eq., 395, 
a97 ; WomOeyy, Wormley, 8 Wheat., 449 ; 1 Story's Eq., § 400, note 
4, § 400 a ; Frost v. Beekman, 1 Johns., Ch. 300 ; 2 DanielFs Chan- 
cery Practice, 814 ; Jeweit v. Palmer, 7 Johns., Ch. 68 ; Harrison y. 
Southgate, 1 Atk., 538 ; Story v. Ld, Windsor, 2 Atk., 630 ; Wigg v. 
Wigg, 1 Atk., 384 ; Tourville v. Naish, 3 P. Wms., 806 ; Jones v. 
Thomas, 3 P. Wms., 244 ; Hardingham v. Nicolls, 3 Atk., 304 ; 
Wormley v. Wormley, 8 Wheat., 449 ; Story's Eq. PI., 896, 901 ; 4 
Randolph, 212; Act of 1789, ch. 20, § 30; (1 Stat, at Large, 89); 
Keene v. Meade, 3 Peters ; 1 Jordan v. Hazard, 10 Ala., 224 ; 1 New- 
land's Ch. Prac,, 262 ; Harr. Ch. Prac, 1808, p. 244; 1 Smith's Ch. 
Prac., 366; Danieli's Ch. Prac, 1052, 1061; Gresley's Eq. Ev., 67, 
104 ; 1 Turner's Ch. 32 (Introduction) ; 1 Smith's Ch. Prac, 368. 

Mr. Justice Woodbcbt cited 1 Stat, at Large, 88, 89 ; Hutch. Dig., 
719, 721 ; Bell v. Morrison et aL, 1 Peters, 366 ; Patapsco Ins, Co. v. 
Southgate et al., 5 Peters, 617 ; (2 Kent's Com., 406-412) ; U. States 
V. Hoe, 3 Cranch, 88 ; Haven ▼. Low, 2 N. Hamp., 15 ; 1 Smith's 
Leading Cases, 48 ; Brooks y. Marhury^ 11 Wheat., 82, 83 ; Bainkof 
Georgia v. Higginbottom, 9 Pet., 60 ; Hawkins v. Ingolls, 4 Blackf. 36 ; 
9 Johns., 337, 340; 2 Wend., 599; 2 Kent's Com., 406 ; Revised Stat 
eb. 65, § 7. p. 416 ; Le Neve v. Le Neve, 3 Atk., 646 ; 1 Stor. Eq., 
395 ; 8 Wheat., 449 ; Wormley v. WomUey, 8 Wheat., 449 ; Harding- 
ham V. Nicholls, 3 Atk., 304 ; Jewett v. Palmer et al., 7 Johns, ch. 68 ; 
Le Nevp. v. Le Neve, 3 Atk., 651 ; (Rev. Stat., p. 680); (2 Bl. Com., 
404 ; Backhouse*s Admr. v. Jetfs Admr., 1 Brock. C. C, 611 ;) 1 Biock. 
C. C, 500 ; 1 Brock. C. C, 616 ; 1 Dana, 286; 3 J. J. Marshall, 109. 



CHRISTIAN NAME— MIDDLE LETTER. 

The omission of the middle letter of the plaintiff's name in an assign- 
ment of a judgment is an immaterial variance; the law recognizing but 
one Christian name. Ayksworth v. Brown, 10 Barbour's Supreme 
Court R., p. 173 and 174. (1852.) N. Y. 

See also {Co. Litt. da; 1 Ld. Raym., 562 ; Vrn. tit. Misnomer, C. 6, 
pi. 6 and 6.) 

CHURCH MEMBERS— EVIDENCE. 

Members of a church, who have no direct personal interest in the 
matter, are competent witnesses in a suit in which the church or oorpo- 
lation is a party. Daviesv. Afyrris, 17 Pennsylvania R., p. 206. (1862.) 



TO cominaioii. usacHAxr — ^taotop - fbinoipal ahd aqkmt. 



COLLATERAL SECURITY— NOTE— DILIGENCK 



The general rule is, that where a party receiyes a note as coHaumu 
security for a debt without any tpeeial agreement, the party receiving 
such note must use ordinary care and diligence in collecting it, and if 
any loss should happen to the other party by reason of a want of such 
care and dUigence, the law will compel him to make good the loss ; but 
if there is any special agreement between the parties, then they will be 
bound by such special agreement, and not by the general rule. Lee y. 
Baldwin, 10 Georgia R., p. 208. (1852.) 

Wabneb, J., cited Brook y. Young, A Ala. R., 584 ; McCleskyy. 
Ledhetter, 1 Kelly, 556 ; Stubbs v. Central Bank, 1 Geo. Rep., 261. 



COLLECTION BY ATTORNEY. 



An attorney cannot receive anything but money in satisfaction of a 
demand put into his bands for collection, without authority to do so from 
his chent. De Louis v. Meek, 2 G. Greene's R., p. 71. (1852.) Iowa. 

McCarver v. Neally, 1 G. Greene, 360; Hopkins v. Mallard^ 
[d., 117. 



COMMISSION MERCHANT— FACTOR-PRINCIPAL AND 

AGENT. 



Where a merchant, in order to secure himself from loss, took mer* 
chandise from a factor, with a knowledge that the factor was about to 
fail, the principal who consigned the merchandise to the factor may 
avoid the sale, and reclaim his goods, or hold the merchant accountable 
for them. 

And where the purchase was made from the factor's clerk, who bad 
been left by the factor in charge of the business, this was an additional 
reason for avoiding the sale ; because a factor cannot delegate his au- 
thority without the assent of the principal. 

A factor or agent, who has power to sell the produce of his principal, 
nas no power to affect the property by toniously pledging it as a se- 
curity or satisfaction for a debt of bis own» v>A it is of no consequcnc 
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that the pledgee is ignorant of the factor's not being the owner. But 
if the factor has a lien upon the goods he may pledge them to th« 
amount of his lien. 

Under any of these irregular transfers, a court of equity will compel 
the holder to give an account of the property which he holds. 

Nor can a factor sell the merchandise of his principal to a creditor of 
the factor in payment of an antecedent debt. Such a transfer is not a 
sale io the legal acceptation of that term. 

These principles of the common law are sustained by a statute of the 
State of New York passed in April, 1830. (3 Revised Laws, Appendix, 
p. 111.) Warner et cu. v, Martin, 11 Howard's Supreme Court R., p. 209. 
(1861.) 

Mr. Fallon for the appellants, cited Earl of Derby v. Duke of Athol, 
1 Vesey, 205 ; 1 Sim. & Stu., 619 ; Plunket v. Fenson, 2 Atk., 61:1 
Paige, 215 ; Story's Eq., § 1626-; Story v. Livmgstm, 13 Peters, 375; 
Innes v. Jackson, 16 Vesey, 356 ; 1 Dan. Chancery Pr. 389-390 ; Wel- 
ford's Eq. Pleading, 414 ; 1 Haddock's Chan.. 160, 174 ; 2 Vesey, 619 , 
Russell V. Clark, 7 Oranch, 69 ; 1 Vesey, 206 ; Mitford's Chan., 225, 
286 ; Mitchell v. Lenox, 2 Paige, 280 ; Wright v. Campbell, 4 Burr, 
2046 ; George v. Clagett, 7 Term R., 369; 2 Smith's leading cases, 77 ; 
Urquhart v. Mclver, 4 Johns., 103 ; i>c Lisle v. Priestman, 1 Browne's 
Rep., 176; Story on Bailments, 215-217; 1 Smith's Chancery Pr. 

Mr. Wharton for the appellee, cited Calvert on Parties, 5, 6, 10, <fec. ; 
Story's Equity Pleading, § 72 ; Story, §§ 79, 80, 81, &c. ; Joy. Bailey 
V. Inghe, 2 Paige, 278; Mallow v. Hinde, 12 Wheaton, 193; Russell 
V. Clark, 7 Cranch, 96 ; Cameron y. M' Roberts, 3 Wheaton, 691 ; Story 
V. Limngaton, 13 Peters, 375 ; Robinson v. Smith, 3 Paige, 222 ; Wa- 
tertoum v. Cowen, 4 Paige, 510; Alderson v. Harvey, 12 Alabama, 
680; Russell on Factors, <&c., 56. 139; 2 Kent's Coram., 622, 623; 
^errero v. Peile, 3 Barn. <k Aid.. 616.; Shipley v. Keymer, 1 Mauie 
& Selw. 484 ; Howard v. Chapman, 4 C. & P., 508 ; Hudson v. Oran- 
ger, 6 Bam. <fe Aid.. 27, 33 ; Sims v. Boind, 6 Barn. & Adolph., 389, 
393 ; Moorey. Clementson, 2 Campb., 22 ; Russell on Factors, p. 116, 
part 111 ; Fielding y, Keymer, 2 Bred. <fe Bingh., 639 ; Story on Agen- 
cy, § 1 13, and note, §§ 225, 486 ; Paley on Agency, by Lloyd, 340, 841, 
342; £>« JBouchout v. Goldsmith, 5 Ves., 21 1, 213; Van Amringe y.Peabo- 
dy, 1 Mason, 440 ; Peirie y. Clark, 1 1 Serg. & Rawle, 388 ; Paley on 
Agency, 330; Escot v. Milward, 7 Term R., 361 (b) ; Warner v. M'Coy, 
1 Meeson & Welsby, 591 ; Baring v. Corrie, 2 Barn. & Aid., 137 ; 
Newsony. Thornton, 6 East, 17, 43; Parker y, Donaldson, 2 Watts dr 
Serg. 21; 2 Smith's Leading Cases, 79, note; Graham v. Dyster, 6 Maule dk 
Selw. 1,4; Story on Agency, 8 407 et scq. ; Paley on Agency, by 
Lloyd, p. 222, &c., Appendix, No. 1, (&c. Russell on Factors, <fec., p. 
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122« im. ' Story on Agency, § 113, (j>) ; 6 Geo. 4, cb. 94, Revised 
Tiaws, appendix, p. Ill ; Pardon's Digest, p. 486, (ed. 184 Y) ; Russell 
on Factors, 182, <fec. ; Taylor v. Truman, I Mood. & Malk., 453 ; Tay- 
lor ▼. Eymer, 3 Bam. ds Ad. 320 ; Fletcher v. i92xi/A, 7 Bam. & Ores., 
617, 524 ; Blandy y. Allen, 3 Gar. & Payne, 447 ; Rnssell on Factors, 
139, 146, 147 ; Bvane v. Truman, 1 Mood, <k Rob. 10 ; Stevens v, 
WiU<m,6 Hill, 512; Stevens y. WiUcn, 3 Denio, 472; Frin^le ▼. 
Phillips, 1 Sandf. Supreme Ct., 292 ; Eadtoin v. -^it, 1 La. Ann. 
Rep., 74; Story on Agency, p. 207, § 217; Bartholomew v. Leech, 
7 Watts, 472, 474 ; VTU v. Mitchell, 4 Wash. C. C. 105, 106 ; Story 
on Agency, § 478 ; Mitford's Pleadings, 338 ; Beames's Pleadings, 245, 
246, 247 ; Story's £q. Pleading, 464, 623, § 649, 810, <kc. 

Mr. Justice Wayne cited Peak, 177; Eastcott v. Miltpard, 7 Term 
Rep., 861 ; Ibid., 366 ; Trueman v. Loder, 11 Adolpb. & Ell., 589 ; 
Blore V. Sutton, 3 Meriv., 237 ; Combes's Case, 9 Co. 76-77 ; Roll. 
Abr. 880; Palliser v. Ord, Bund. 166 ; Lord Eldon Coles v. Treco- 
thick, 9 Ves. Jr. 236, Master of the Rolls— -B/or« v. Sutton, 3 Meriv.^ 
237 ; Solly y. Rathhone, 2 Maule and Selw. 299 ; Cochran y, Irlam, 
Ibid., 301 ; 2 Kent's Comm. 633 ; Paterson v. Tash, Str. 1178 ; Moans 
Y. Henderson, 1 East. 337; Newson v. Thornton, 6 East., 17 ; 2 Smith, 
207 ; MeComhie v. Davies, 6 East., 538 ; 7 East., 5 ; Dauhigny v. Du- 
val, 6 T. R., 604 ; 1 Maule <fe Selw-.. 140, 147 ; 2 Stark. 539 ; Guichr 
ard V. Morgan, 4 Moore, 36 ; 2 Brod. & Bingh., 639 ; 2 Ves. Jr. 213 ; 
(Daubigney v. Duval, 6 T. R., 604); (6 East. 638; 12 Mod. 614); 
martini v. Coles, 1 Maule & Selw., 140) ; (6 Maule k Selw. 147) ; 
Hartop V. JJoare, Str. 1 187 ; Dauhigny v. i^tivo/, 6 T. R., 604 ; 6 East. 
538 ; 7 East., 5 ; 3 Chitty's Com. Law, 193 ; Paley, Principal and 
Agent, 109 ; 12 Mod. 614; Berry v. Williamson, 8 Howard, 495 ; 
Smith's Mercantile Law^ 111, 112 ; English Factor's Act, Geo. 4, ch. 
94, 1825. 

COMMISSION MERCHANT— STATED ACCOUNT, 

An account of sales made by commissio n merchants in New York for 
persons in Buffalo, sent to the latter, and remaining with them for two 
months without objection, \a prima facie a stated account, acquiesced in 
by the parties receiving it, and this, although such account began with 
a cash balance as due to the merchants m New York on an account 
previously rendered. Dows v. Durfee, 10 Barbour's Supreme Court 
fe, p. 213. (1852.) N:Y. 

This cause was referred to referees to hear and decide, and they hav- 
ing reported in favor of the plaintiff, (4,457 96, Uie defendants moved 
to set aude the report. 

Wheeler A Clarke for the Plaintiffs. 

Greene & Sheldon for the Defendants. 
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By the Court, Mitchxxl, J. On the 2]st of May, 1844, the de- 
ftjnd'ant Durfee, residing at Buffalo, wrote to the plaintiffs, ia the city of 
New York, to buy potashes for him aad Speneen who lived near Look- 
poH) to the amount of $20,000, at $4 31 to |4 38 per 100 lbs.; and 
to commence the purchase and advise them at once, that they might 
send the funds to the plaintiffs. On the 27 th of the same month, both 
defendants joined in a similar letter to the plaintifis, and instructed the 
plaintiffs tc direct their letters on this subject to Mr, Durfee. The 
plaintiffs made no proof of the purchase or sale of any ashes, nor of any 
mstrnctions to sell, except what may be inferred from the correspond- 
ence next stated : On the dOth of October, 1846, the plaintiffs wrote 
to the defendants enclosing an account showing a balance due to the 
plaintiffs of $4,239 60, and requesting the defendants to ezamine.it 
and advise them of any errors in it, and asking that the balance dae to 
them should be arranged at as early a day as possible. On the 2Dd 
of November, Durfee acknowledged Uie receipt of that letter and of the 
account current, and stated that he had not yet examined it, and asked, 
for his own individual account, on which he claimed there was a balance 
due to him. There is no evidence that either he or Spenow ever ob- 
jected to the account as rendered, except by their defending this suit 
The suit was not commenced until January^ 1847, about two months 
after the letter contaming the account of the plaintiffs waa received by 
Durfee. 

It was objected that Spencer was not to be bound by a letter written 
by Durfee. But in doing this, the plaintiffs followed his instructions of 
May 27th, 1844, which directed the plaintiffs to address their letters on 
this subject to Mr. Durfee. That made a letter to Durfee as effective 
on the rights of Spencer as if addressed directly to Spencer. 

As early as the year 1692, Lord Hutchins said, (2 Vem. 276,) that 
among merchants, it is looked, upon as an allowance of an account cur- 
rent, if the one who receives it does not object against it in a second or 
third post. And in 1 74 1, Lord Hardwick^ speaking of an account trans- 
mitted to a merchant beyond sea, sa,id that the keeping of the account 
any length of time, without making any objection, would bind the 
party. (2 Atk., 252.) The same doctrine is stated in 2 Yes. Sen., 
239, and 3 John. Ch. Rep., 575 ; though the time referred to in the two 
last cases were two years or more. 

The principal of the decbions is, that if the account has been kept 
so long that it must be inferred, that the party receiving it has had time 
to examine it and object to it if it was wrong, he must be presumed to 
have acquiesced in it if he remained- silent. (See 3 Edwards, Oh. Kiiep., 
18, 14 ; 2 Barb., Sup. C. Rep., 694.) And the rule is applied not only 
to accounts of matters within the peculiar knowledge of the party re- 
ceiving the account — ^as of goods furnished to him — ^but to the general 
account between merchants ; to an agjsnt for selling and leasing land^. 
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aod receiving the coii8iderati<m moneys and the rents, (2 Edw. Ch. Bep.p 
1 ;) and to accounts of sales rendered by commission merchants. (2 
Barb. Sup. C. Rep., 586.) The cuxumstance that ^ the account here 
rendered, began with a balance of 980 70 as due to the plaintiffs on a 
former account rendered on the same matter, does not prevent the same 
rule applying. It is evidence that such account was before rendered by 
items, and showed such a balance ; and the silence of the defendants 
as to both accounts, implies their acquiescence in both. 

It is unnecessary to say whether it was discreet m the plaintifip to rely 
on this testimony alone. It would, undoubtedly, have been more satis- 
factory, if they had proved their whole account ; and one would sup- 
pose it could not be difficult for them to do so. But on the other hand, 
the defendants, if they doubted the correctness of the account, could 
have compelled the production of the plaintiffs' books of account, and 
could have examined the plaintifiis' book-keeper, who was a witness in the 
cause, and from the materials thus furnished, could have ascertained 
from whom, and to whom, the ashes had been sold, and at what prices : 
and could have examined the purchasers and sellers of the ashes, if they 
had chosen. Each chose, however, to rely on the effect of the evidence 
then before the referees. It is enough, then, that there was some legal 
evidence in favor of the plaintifiis for the amount which they claimed, 
and that there is nothing against it. The referees were, therefore, jus- 
tified in finding in favor of the plaintiffs. The motion to set aside the 
report must be denied, with costs, and the report confirmed. 



COMPUTING TIBIB, 

In computing time the first day, or the day when the time begins to 
run, is to be excluded. Jvdd v. Fulton, 10 Barbour's Supreme Court 
R., p. 118. (1862.) N. Y. (2 Hill, 365 ; 3 Denio, 12, Rule 63); 
{Oamell v. MoulUm, 3 Denio, 12) j Small v. Edrich, (6 Wend., 137) ; 
In ike Commercial Bank of Oswego v. Ives, (2 Hill, 366) ; it was held 
that full thirty days must elapse, excluding the day of entering the judg- 
ment, before ay£. fa. could be issued. And. a judgment having been en- 
tered on the 27th of October, and ay!. /a. issued on the 26th of Novem- 
ber, it was set aside for irregularity. 

And such is the English law also. (3 Chil. Pr., 109 ; Pitt v. Skew, 
1 Bam. & Aid., 208.) 



COMPUTATION OF TIME— SUNDAYS— PORT OF DIS- 

CHARGE. 

In the absence of any custom to the contraiy, Sundays are computed 
in the calculation of lay days at the port of discharge ; but where the 
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eontmot specifies working lay days, Sundays and holidajs are excluded 
in the computation. Brooks v. Mtnttum, 1 California B.» p. 481. (1851.) 

Bennbtt, J., cited {Brown v. Johnson, 10 Mees. 6s Wels., 831) ; (2 
BoQvier's Die, 663.) 



CONDITION— WIDOW— MARRIAGE. 



A general condition in restraint of marriage is good with respect to 
the testator's widow, but not good with respect to any other woman. 

An annual bequest for a repair of a tomb is not bad as a charity ; and 
if it proceeds out of a life interest, it is not void as a perpetuity. Lloyd v. 
Lloyd, 10 English Law and Equity R., p. 139. (1852.) 

Torriano, for the widow, Lucy Lloyd, contended that she took abso- 
lutely, and that the restraint against marriage was void. Sheffsild v. 
Oviery, 3 Atk., 283 ; BishUm v. Cohb, 5 My. <fe C, 145 ; 9 8im. 615 ; 
MorUy y. Rennoldson, 2 Hare, 570 ; 7 Jur., 529. 

Haldane, for parties in the same interest. 

Malins & Collins for the heir. It is undoubted that the restraint upon 
the widow is good ; and there is no authority that there is any difference 
in this respect between a widow and another person. Wehh v. Orace, 
15 Sim., 384; 2 Ph., 701 ; 10 Jur., 1049; 12 Jur., 987. A condition 
not to marry a Scotchman is good. Pennell v. Lyon, 9 East., 170. 
They also cited Mbneypenny y. Bering, 15 Jur., 1050 ; Q, 0, &: Eng. 
Rep., 42. 

Bigbie for the nephew. This is not a gift to the married woman 
with a condition annexed, but is a clear limitation throughout. 

In Morley y. Bennoldson, the validity of a limitation until maniage 
is admitted. As to the gift to repair the tomb it is no perpetuity, or at 
all events those who have only a life interest cannot contend so. Mel- 
lick V. Asylum^ Jac. 180. I claim an absolute interest in the whole 
copyhold, subiect to whatever interest Lucy Lloyd and Maiy Martha 
Lockiey may have. 1 Jarm. Wells, 586. 

Kindersley v. C. Page, 143, remarks : The law recognizes in the hus- 
band that species of interest in the widowhood of his wife as makes it 
lawful for him to restrain a , second marriage — that is to say, that the 
provision which he has made shall cease. I have no doubt also that 
with respect to either his wife or a stranger, a testator may give an an* 
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Bviiy to continue bo long as Bhe remains single and nnmarried ; bnt as 
to a person not a wife, if he first gives her a life or other estate, and 
then appends a condition to defeat that estate if she marries, that would 
not be good. 



CONFESSION OF PRISONER WHILE WITH OFFICER. 



Confessions to be admissible, must be free and voluntary ; they are not 
considered voluntary, when obtained by any direct or implied promises 
of favor or benefit, to be gained thereby. If such promise of favor or 
benefit is held out by a person having the prisoner in custody, as an offi- 
cer, and a confession is afterwards made, it is inadmissible. Commofh 
wealth V. Taylor, d Cushing's R., p. 610. (1852.) Mass. 

Dbwst, J., cited 1 Greenl. £v. sec. 219; 2 Russ. on Or. 645. 



CONFIDENTIAL COMMUNICATIONS 



The rule of privilege protecting confidential communications, does not 
extend to communications between the solicitors of opposite parties. 

A bill was filed to set aside a deed, on the ground of alterations having 
been improperly made in it after execution. A defendant examined the 
solicitor of a plaintiff as a witness to prove communications between 
them, showing that the solicitor was aware of the alteration in the deed. 
To the interrogatory on this point the witness demurred, because he al- 
leged that it inquired about matters only known to him as solicitor for 
the plaintiff. 

Held, that this could not protect him from the necessity of disclosing 
bis communications with the defendant. Oore v. Harris, 8 English Law 
and Equity R.> p. 147. (1852.) 



CONSIDERATION— OLD AND NEW CONTRACT. 



An agreement upon sufficient consideration, fully executed, so as to 
have operated in the minds of the parties, as a full satisfaction and set- 
tlement of a pre-existing contract, or account between the parties, 
is to be regarded as a valid settlement, whether the new contract be 
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erer paid or not ; and the party is bound to sue upon the new contract, 
if such were the agreement of the parties. 

ft 

There is no want of consideration in any such case, where one con* 
tract is substituted for another ; and especially so, where the amount 
due upon the former contract or account is matter of dispute. 

The accord is sufficiently executed when all is done, which the party 
agrees to accept in satisfaction of the pre-existing obligation ; and this 
is ordinarily a matter of intention, and may be evidenced by surrender 
of the former securities, by release, by receipt in full, or in any other 
mode showing such a purpose. 

In every case, where one security or contract is agreed to be received 
in lieu of another, whether the substituted contract oe of the same or a 
higher grade, the action, in case of failure to perform, must be upon the 
substituted contract. JBahcoch v. Hawkins, 23 Washburn's Vermont 
R., p. 561. (1852.) 

G. W. Stone & J. McLean for plaintifib, cited Bryant v, Oale, 6 Vt., 
416 J Keye9 v. Carpenter, 8 Vt., 209. 

T. Howard for defendant, cited Sutchins v. Olcott, 4 Vt., 549 ; Paige 
7. Pemo, 10 Vt., 491 ; McDaniela v. Lapham, 21 Vt., 222 ; 1 Smith's 
Lead. Cas. 256 ; Sheehy v. Mandeville, 6 Cranch, 253. 

Rkdtibld, J.y cited Holeomb v. Stimpsan, 8 Vt., 151. 



CONTRACT—AGENT. 



If a person describes himself in a written contract as an agent for a 
principu not named, he is liable upon the contract, if proved to be the 
real principal. Carr v. Jackson, 10 English Law and Equity R., p. 526. 
(1852.) 

Parks, B., cited Dotmman v. WUliams, 7 Q. B. Rep., 103 ; b. o. nom. 
Dcmman v. Jones, 14 Law J. Rep., (N. S.) Q. B., 226. 



CONTRACT— DELIVERY. 

Words alone ttnaooompaiued by acts cannot make out a delivery. 
Gortfe^ Y. Belknap d WkUe, 1 California R, p. 399. (1851.) 
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CONTRACT FOR LAND— MADE WITH AN OLD ANl5 IGNOR- 

ANT MAN. 



A contract for the purchase of a tract of land, worth twice the con- 
tract price, made with an old ignorant man, with a purchaser of shrewd- 
ness, and haTJng great mfluence with the vender : held to be illegal and 
unobligatory, and the conveyance set aside. Wilson v. Oldham, B. Mun- 
roe's Law and Equity R., p. 60 (1852.) K. Y. 



CONTRACT BY LUNATIC. 



A contract for the sale of real estate, executed by a person who has 
been upon inquisition, found to be a lunatic, and of whose person and 
estate a committee has been duly appointed, is absolutely void ; and no 
action can be maintained thereon by the committee. 

The committee cannot by any act of his, in ratifying or adopting it» 
without the authority and direction of the court, make such a contract 
good. Fitzhugh v. Wikox, 12 Barbour's Supreme Court Report, page 
285. (1858.) 

JoBKSON, J., cited (Code, 8 148) ; Breekenridge v. Ormsby, 1 J. J. 
Marsh. 245 ; Smith's Law of Contracts, 280 ; Dart on Vendors and 
Purchasers, 8 Chit on Cont., 197 ; Bagster v. Earl of PorUtnouthj 2 
C. & P., 178 ; Molton v. Cameron, 2 W. H. <fe Gordon's Ezch. Rep.* 
2187 ; 2 R. S. 55, § 22 ; Jackson v. Gardner, 9 Cowen, 552 ; Pearl v. 
McDowell, 8 J. J. Marsh. 668 ; Wait v. Maxwell, 5 Pick., 217; 2 
Kent, 450 ; 2 Kent, 836 ; Bac. Ab. tit. Infancy and Age, J., 4 ; 2 Kent, 
236. 



CONTRACT— PUBLIC OFFICER. 



Wherever a contract or engagement, made by a public officer, is con- 
nected with a subject fairly within the scope of his authority, it shall be 
considered to have been maide officially and in his public character, unless 
the contrary appears by satisfactory evidence of an absolute and unquali- 
fied engagement to be personally liable. Parks v. Boss, 11 Howard's 
U.S. Supreme Court R , p. 862. (1851.) 
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CONTRACT IN RESTRAINT OF TRADE. 



A contract in general restraint of trade is void ; but if m partial re- 
straint of trade only, it may be supported, provided the restraint be rea- 
sonable and the contract founded on a consideration. Holmes v. Martin^ 
10 Georgia R., 503. (1652.) 



CONTRACT— SEPARATION OF HUSBAND AND WIFE. 



A contract havbg for its object the dissolution or determination of 
the marriage relation, and holding out a premium therefor, and designed 
to promote and facilitate that result, is against the policy of the law, and 
illegal, and will not form a yalid consideration for a promissory note. 

Where W. S. commenced a libel for a divorce against his wife, and 
while the same was pending, the libellee appeared by counsel to make 
defence, and the parties entered into an agreement, that the libellant 
would pay the amount of a promissory note, executed at the time, by the 
libellant, provided the libellee would withdraw her defence, and the li- 
bellant should obtain a decree of divorce ; and the libellee thereupon 
withdrew her appearance, and a divorce was granted : it was held that 
the consideration of the note was illegal, and the note void. Sayies v.* 
Sayles, 1 Foster's R, p. 312. (1862.) N.H. 

The opinion of the court in this case, which would do honor to any 
State or country, was delivered by Honorable Andrew Salter Woods, I 
regret my limits allow me to insert only a part of the opinion. 

His Honor remarks : — ^The decisions in England and in this country, 
have gone the length of upholding contracts, having for their object the 
separation of husband and wife, a menm et thoro, and providing for a 
separate allowance for the wife, through the intervention of a trustee, 
in cases where the parties are already living separately, or where the 
agreement is that the separation shall take place immediately, such con- 
tracts for separation and a separate maintenance have been sanctioned by 
many early English decisions, and the same doctrine has been followed 
by several American cases. Jee y. Tkurlow, 2 Bam, A Cress., 547; 
Bex V. Jllead, 1 Burr, 542 ; Rodney v. Chambers, 2 East., 297 ; Careon 
V. Murray, 3 Paige, 483 ; 14 Ohio Rep., 256 ; faker v. Barney, 8 
Johns., 73 ; SMthar v. Gregory, 2 Wend., 422 ; 6 Bos. & Pull., 148 ; 
1 Salk., 116. 
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In delivering the judgment of the court, in the case of St. John v. St 
John, 11 Vesey, 525; and Westmeath r. Westmeath, Jacob, 126; and 
again in Westmeath v. Westmeath, in the House of Lords, as reported in 
Dow <b; Clark, 544 ; Lord Eldon freely expressed his opinion, that pub- 
lic policy forbade any agreement for a separation between husband and 
wife, except under the sanction of a court of justice. Mr. Chancellor 
Walworth, in Carson v. Murray, 3 Paige, 483, although he felt him- 
self bound by the authority of the late decisions, which recognize the 
validity of such agreements for a separate maintenance, declared his un- 
willingness to extend the principle beyond the adjured cases. Mr. Chitty 
says, that ** an instrument which contemplates and provides for the fu- 
ture separation of husband and wife, or is calculated to promote a future se- 
paration, is not legal." — Chitty on Contracts (5th Am. ed.), 672. The case 
of Westmeath v. Westmeath, Jacob, 126, before cited, fully recognizes 
the doctrine as laid down by Mr. Chitty. In Durant v. Tilley, 1 Price, 
577, it was determined that articles of agreement which hold out a 
premium for a separation, are not to be sanctioned, being considered as 
directly contrary to the policy of the law. So a sealed bill, promising 
to pay a sum of money, provided the obligee is not lawfully married 
within six months from the date, was holden to be illegal and void. 
Sterling v. Simmickson, 2 South. Rep., 756. 

The cases cited show with what strictness and care the law guards 
and upholds the marriage relations ; and that no contract having for its 
object their dissolution, or calculated to disturb them, can be sustained. 



CONVEYANCE— COUNTY SEAT— GIFT. 

If a party, by a deed, absolute in its terms, conveys premises with cove- 
nants of warranty, to commissioners and their successors in office, for 
the use of a county forever, in consideration of one dollar, and that the 
county seat had been located on the said premises, he cannot recover 
them back if the Legislature shall subsequently change the county seat 
to another part of the county. 

Had the land been granted upon condition that it should be used for 
a particular purpose, it might revert to the donor, when it should cease 
to be thus used. JBarris v. Shaw, 13 Illinois R., p. 466. (1852.) 



CONVEYANCE OF GOODS FOR THE PURPOSE OF DEFRAUD- 
ING CREDITORS. 

A conveyance of goods made for the purpose of defrauding creditors, 
the vender and purchaser both participating in the fraud, is void under 
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the statute of frauds, as to the creditors of the party making such con- 
rcTance, but is valid between the parties to such conveyance. Brown v. 
WM, 20 Ohio R., p. 389. (1852.) 



CONVEYANCE OF LAND FOR THE SECURITY OF A DEBT— 
A MORTGAGE— ONLY. 



If a contract for the conveyance of land be intended as security for 
a debt, it is a mortgage, whatever may be its form or the name given it 
by the parties. CoHerell v. Lmff, 20 Ohio R., p. 464. (1852.) 

Fishback, Swing k Fishback for complainants, cited Ontario Bank v. 
Strong, 2 Paige, C. R., 304 ; Grant'v. Vanschoonkoven^ Q Paige, C. R., 
265 ; Walker v. Hallett, I Ala N. S., 379 ; Walker v. Bank of Mo- 
bile, 6 Ala., 452 ; CollarcTs Heirs ^r. Groom, 1 J. J. Marshall, 487 ; Ora- 
hamet al. v. Sublet, 6 J. J. Marslj. 44 ; Jones v. McGrisky, 3 Danii, 
425 ; Huston v. McClasty, 3 Littell, 274 ; Garrington^s Heirs v. Brents, 

1 McLean, 174; Hollingsworth v. Barbour, 4 Pets, 466; Jfassie's 
Heirs v. Donaldsony 9 Ohio Rep., 374 ; Hughes et al. v. Edwards and 
Wife, 9 Wheat., 489 ; Morris v. Nixon, 1 Howard U. S., 118 ; Miami 
Exporting Co. v. Bank of U. S. and Ruffner, Wright S. C. R., 249 ; 
Jarbrough v. Newell, 10 Yerg., 376 ; King v Newman, 2 Mumford, 
240 ; Ketchum v. Johnson, 3 Greene Ch., 370 ; Wright v. Bates, 13 
Vermont, 341 ; Melntyre v. Humphreys, 1 Hoff. Ch*y., 31 ; Henry v. 
Davis, 7 Johns. Ch. R.. 40; Oldham v. HalUy, 2 J.J. Mar, 113; 
Secrist v. Tromer, lb., 471 ; Edrington v. Harper, 3 J. J. Mar., 353 ; 
Bishop V. Rutledge, 7 lb., 217 ; Harrison v. Leeman, 8 Blackf., 61 ; 
Skinner v. Miller, 6 Littell, 84 ; Flagg v. Mann, 2 Sumner, 486 ; C'ow- 
way^s Executor and Devisees v. Alexander, 7 Cranch, 218; Flagg v. 
Mann, 2 Sumner, 634 ; 4 Kent, 145 ; Walton et al. v. Coulson, 1 Mc- 
Lean, 120 ; Wfight v. Miller, 1 Sanford C. R., 103 ; 1 Daniel Ch. 
Pr., 217, 219; 2 lb., 1217; Mills v. Dennis et al., 3 Johns. Ch. R.. 
367 ; 1 Daniel Ch. Pr., 209 ; 2 lb., 1214 ; Ring, on Infancy, 136 ; Hel- 
eall V. KeUall, 2 Mylne & Keen, 409 ; 2 Vernon, 232, 342 ; 2 P. Wms., 
403 ; Coffin v. Heath et al., 6 Metcfdf, 76 ; Mills v. Dennis, 3 Johns. 
Ch. R., 867 ; Pope v. Lemasier, 6 Littell, 77 ; Collard^s Heirs v. Groom, 

2 J. J. Marsh. 487 ; 1 Amer. Dec, 121. 122 ; Williams et al. v. Fhil- 
hps, 3 Ham. O. R., 50 ; Masses v. Matthews' Ex. et al., 12 Stant. 0. 
R., 361 ; 2 Bibb, 371. 

John W. Lowe for Defendants, cited Trumpon v. Barton, 18 Grisw. 

0.R„ 425; Walton <k Paynes. Coulson, 1 McLean, 120; 9 Peters, 

R., 62 ; 7 Cranch, 218, 237 ; 9 OhioR., 28 ; Glover v. Paine, 19 Wend. 

K., 518 ; Flemmmg v. Litton, Dev. and Batteirs R., 628 ; Sug. on Vend., 

6- 
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187 ; 6 Leigh's R., 434 ; J3tckmany. Cantrell, 9 Yerg. B., 172; 1 Mad. 
Chan., 617; Benneit v. Robh, 2 Yerg. Tenn, R., 6; 4 Kent, 144; 
Chapman v. Turner, 1 Call. 192 ; David v. Thomas, I Russ. <k M., 606 ; 
Conway v. Alexander, 7 Cranch, 218; Chit, on Cont., 728. 

Spalding, J., cited Dougherty v. McCclgan, 6 Gill & Johnson, 281 ; 
Page v. Foeter, 7 New Hampshire, 894 ; Flagg v. Mann, 2 Sumner's 
R«p., 683 ; Nugent v. Riley, 1 Metcalfs Rep., 110 ; 8 Kent's Com., 
1:^9 ; Rice et al. v. Rice, 4 Pick., 349 ; Smith v. People's Bank, 11 
Sheplej, 195; 2 Sumner's Rep., 634; Languet v. Scawen, 1 Ves. Rep., 
40fc 



COPYRIGHT. 



A oopyright is men for the contents of a work, not for its mere 
title. There need be no novelty or orifirinality in the title. The title is 
an appendage to the work, and if the latter is not protected by a copy- 
right, the former is not. JolUe v. Jaques, 1 Blachford's R., p. 618, 
(1852.) N.Y. 



CORRESPONDENCE— UNMARRIED PERSONS. 



Where an unmarried man kept up a written correspondence with an 
unmarried ^oung lady of suitable age, who was not his relative. Held^ 
that the evidence was competent to be submitted to the jury, from 
which they might find a promise to marry. Hoiti y. MouUon^ 1 Fos- 
ter's R., p. 687. (1862.) N. H. 



COSTS— TAXATION OF— WITNESS IN HIS OWN CAUSE. 



The simple fact of a successful party to an action being examined as 
a witness, is not sufficient to entitle him to recover his expenses as a 
witness against the opposite party, and if it appear that his attendance 
was unnecessary, or for the purpose of superintending the conduct of 
the cause, such costs will not be allowed. 

The plainti£E^ the captain of a ship, sued the owner for wages, and 
could only make out his claim by his own evidence or by sending out a 
oomnussion abroad. He remained in England for the purpose of being 
examined at the trial, at which he recovered, and the master made him 
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the like allowance for maintieDaace from the senice of the writ until th6 
day of trial as would have been made to a third person^ a witness under 
such circumstances. Held, that such costs were properly allowed. 
Howei V. Bather, 10 English Law and Equity R., p. 465. (1852.) 

LoBD Cjjcpbbu. cited Berry y.JPratt^ 1 B., 1 C, 276 ; s. o. 1 Law 
J. Rep., K B., 116. 



COUNTERFEIT— INDICTMENT— NAME. 



The name of the person to whom counterfeit money was passed, should 
be set forth in the indictment with certainty, unless the name of sue!) 
person is unknown, and if so, that fact should be stated. Buckley v. 
The State, 2 G. Greece's R., p. Ij54. (1852.) Iowa. 

Butler V. The State, 6 Blackf., 280 ; 1 Chitty's C.L., 211 ; Davis v. 
The State, 1 Hammond, 204. 



COURTS— WHEN THEIR DUTY TO DECLARE ACTS OF LE- 
GISLATURE VOID. 



It is the right and duty of the judicial power in the State, to declare 
all acts of the Legislature made in violation of the constitution, to be 
void. JReedy. WHght,'2 G. Greene's R., p. 15 and 21. (1852.) Iowa. 

KnmBT, J., cited 1 Kent Com., 450 ; Taj/hr v. Porter, 4 Hill, 140 ; 
Hoke V. Henderson, 4 Dev., 15 ; Wilkinson v. Leland, 2 Peters, 657 ; 
Taylor v. Farter, 4 Hill, 144; MaUmry v. Madison, 1 Cond., 267. 



CREDIT OF WITNESS— IMPEACHMENT THEREOF. 



Before the credit of a witness can be impeached, by proof that he 
has made statements, out of court, contrary to what he has testified at 
the trial, his attention must ]be called to the occasion when he is suppos- 
ed to have made such statements ; and he must be asked as to the 
time, place, and person involved in the supposed contradiction. 

The error of allowing a witness to be thus ipapeacher. without fiript;. 



J 
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calling his attention to the time and occasion of making the supposed 
declarations, will not be cured, by afterwards recalling him, and giving 
him an opportunity to explain his testimony. Sprague y. Cadtoell, 12 
Barbour's Supreme Court Beport, p. 516. (1853.) N. Y. 

Wkllrs, p. J., cited 1 Gr. Ev., § 462 ; Anfftu r. Smith, Moody <k 
M., 473 ; 8. 0. 22 ; Eng. Com. L. Rep., 360 ; Kimball y. Davit, 1^ 
Wend., 487 ; The Queen's Case, 2 Brod. ic Bing., 310 ; s. c. 6 Eng. 
Com. L. Rep., 129. 



CUTTING AND CARRYING AWAY TREES FROM THE PUB- 
LIC LANDS. 



The United States have a right to bring an acUon of trespass quare 
elamum /regit, agunst a person for cutting and carrying away trees 
from the public lands. Cotton y. 7%e United States, II Howard's U. 
8. Supreme Court Rep., p. 229. (1851.) 

This case was argued by Mr. Walker for the plaintiff in error, and 
Mr. Crittenden (Attorney General) for the United Sutes. 

Mr. Crittendon cited Act of the 2d of March, 1831, (4 Statutes at 
Large, 472.) The United States v. Briggs, 9 Howard, 351 ; Duggan 
V. United States, 3 Wheat., 81 ; United States v. Gear, 3 Howard, 
121 ; Manro v. Almeida, 10 Wheat., 494 ; Gross v. Gfttrthrie^ 2 Root, 
Con. R. 90 ; Smith v. Weaver, 1 Taylor, 58 ; Blassingame v. Gloves, 
6 B. Monroe, 38 ; Foster y. The Commonwedlih, 8 Watts db^Serg., 77. 

Mr. Justice Griieb delivered the opinion of the court, and cited as was 
said by this court in Dugan v. United States, 3 Wheat., 181; The 
United States y. The Bank of the Metropolis, 15 Petero, 39& ; The 
Untied States v. Gear, 3 Howard, 120. 



CUSTOM-HOUSE DUTIES— BRANDY. 



By the tariff of 1846, the duty of one hundred per cent., ad vahremr 
upon brandy, ought to be charged only upon the quantity actually im^ 
ported, and not on the contents stated in the inToices. 

Duties ille|rally exacted are those which are paid under protest^ oxiA 
where there is aa appeal to the judicial tribonw*, 
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The Revenue Act of 1700 (1 Stat, at Large, 672,^ directed that an al- 
lowance of two per cent, for leakage, should be maae on the quantity of 
liquors which were subject to duty by the gallon. Where brandy was 
subject to a duty, ad valorem, it was no longer within the provisions of 
this act, and the allowance of two per cent, ceased. Lawrence ▼. Caeteell, 
U Howard's U. 8. Supreme Court B., p. 488. (1852.) 



CANTON GOODS SHIPPED TO LONDON, THENCE TO 
NEW YORK. 



A cargo of Canton goods was shipped from Canton to London, and 
thence to New York. In collecting duties on them, the freight from 
Canton to London was added as part of the dutiable value : Held, that 
this charge was not authorized by § 16 of the tariff act of August dOth» 
1842. (5 U. S. Stat, at Large, 568.) 

Beld, also, that even if this freight were a proper charge, it would 
form no part of the " ajtpraised value" of the goods, and its addition 
would not authorize the imposition of the 20 per cent, penalty under § 
8 of the act of July 30th, 1846. (9 U. S. Stat, at Large, 43.) Grm- 
nell v. Lawrence, 1 Blatchford's R., p. 346. (1852.) N. Y. 



COAL IMPORTED. 



The tariff law of July 30th, 1846, (9 Stat, at Large, 42,) reduced the 
dutie:i on imported coal, and was to take effect on the 2d of December, 
1 846. Tl)e sixth section provided that all goods, which might be in the 
public stores on that day, should pay only the reduced duty. 

On the 6th of August, 1846, (9 Stat, at Larse, 53,) Ccmgress passed 
the Warehousing Act, authorizing importers, under certain circumstances, 
to deposit their goods in the public stores, and to draw them out and pay 
the duties at any time within one year. 

But this right was confined to a port of entry, unless extended, by 
regulation of th^ Secretary of the Treasury, to a port of delivery. 

Therefore, where New Bedford was the port of entry, and Wareham 
a port of delivery, the collector of New Bedford (acting under the di- 
rections of the Secretary of the Treasury) was right in refusing coai 
to be entered for warehousing at Wareham. 



I 
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Where an importer depoa(ed a sum of money, as estimated duties, with 
the collector, which, upon adjustment, was found to exceed the true duty 
by a small amount^ and the collector offered to pay it back, but the im- 
porter refused to receive it, the existence of this small balance is not 
saffideiit reason for reversing the judgment of the Circuit Court, which 
was in favor of the collector. TremUtt v. Adams, 13 Howard's U. 8 
Supreme Court R., p. 295. (1852.) 



CUT GLASS TUMBLERS. 



The Tariff Act» passed in 184e^ (9 Stat, at Laige, p. 44,) enacted 
duties on glsaa, sa follows, viz : — Schedule B. Forty per centum, ad 
valorem, glass cut. Schedule C. Thirty per centum, aa valorem, glass 
tumblers, plain moulded, or ** pressed, not cut or printed." 

The following classes of tumblers fall within Schedule B, and are 
chargeable with a duty of forty per centum, viz : — 

1. Glass tumblers, the entire surface of the bottom of which had been 
smoothed by the glasscutter or grinder, previous to their importation 
into the United States. 

2. Glass tumblers, on the sides of which ornamental figures had been 
engraved by the glasscut'ter or engraver, previous to their importation 
mto the United States. Binns v. Lawrence, 12 Howard's U. S. K, p. 9. 
(1862.) 

• 
Mr. Patten for the plaintiffs, cited Lee v. Lincoln, I Story, 610 ; 
Untied Statee y, 112 Caeks Sus^nr, 8 Pet, 211; Bacon v. Bancroft, 
1 Story, 841 ; United States v. Wigglesworth, 2 Story, 369 ; Henrif W. 
SUl et al, V. Cornelius W, Lawrence, Collector, Ms , before Justice 
Nklbon, U. S. C, New York. 

Tanti Laws of July, 1846, p. 42 ; Schedule B. " Glass cut," p. 44 
Sehcdule C, p. 45, Boston edition ; Tariff, 1842, p. 552, Sec. 5. 



FANCY BOXES. 



Fancy boxes, made of common wood and veneered with rosewood or 
ebony, invoiced as rosewood boxes and ebony boxes, and known to the 
trade by those names, and also as fancy boxes and fmuisbed boxes, fall 
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withm Schedule B of the Tariff Act of July 30th, 1846, (9 J. 3, SUt. 
at Large, 44,) and are subject to a duty of 40 'pet ceut, ad valorem, as 
" manijfactures of ebony, rosewood, <&c.,'' it not appearing that there 
are any articles known as ebony boxes or rosewood boxes made wholly 
out of those woods. SiU v. Lawrence, 1 Blatchford's R., p. 605. (1852.) 
N. Y. 

GOATS', OR MOHAIR PLUSH. 

Goats'-hair plush or mohair plush, although composed partly of cotton, 
falls within the 8th subdivision of § 1 of the Tariff Act of August 30th, 
1842, (5 U. S. Stat at Large, 549,) as a manufacture of " goats'-hair 
or mohair," and is chargeable with a duty of only 20 per cent, ad val- 
crem, and is not subject to a duty of 30 per cent, under the 2d subdi- 
vision of § 2, as a manufacture '' of which cotton shall be a component 
part.** Thorp y. Zawence, 1 Blatchford's R., p. 351. (1862.) 



GLAZED CALFSKIN PATENT LEATHER. 

Glazed calfskin, known to the trade as patent leather and upper 
leather, generally used for the upper part of boots and shoes, and in- 
voiced as patent leather, is liable, under the Tariff Act of Jaly dOth, 
1846, (9 U.S. Stat, at Large, 42,) to a duty of 20;>er cent, ad valo- 
rem, under Schedule E, under the head of " leather, upper of all kinds," 
and is not a manufacture of leather under Schedule C. Kentgen y. Law- 
rence, 1 Blatchford's R., p. 615. (1862.) 

The plaintiff in this case sued the collector of the port of New York, 
to recover back an excess of duties paid on an article invoiced as patent 
leather. It whs charged with a duty of 30 per cent, ad valorem, under 
Schedule C of the act of July 30th, 1846, (9 U. S. Stat, at Large, 45,) 
as a manufacture of leather. The plaintiffs claimed, that it was liable 
to a duty of only 20 per cent, ad valorem, under Schedule E, as *' lea- 
ther, upper of all kinds." It appeared on the trial, that the article was 
glazed calfskin, and was known to the trade as patent leather and upper 
leather, and was generally used for the upper part of boots and shoes. 

Francis B. Cutting for the plaintiff, J. Prescott Hall ^District Attor- 
ney) for the defendant. The court held that the article fell within 
Schedule £. 



LINEN LUSTRES— CAMLET LUSTRES, ETC. 

Linen lustres, camlet lustres, toile du nord, and lustres, composed of 
linen and cotton, are under the Tariff Act of July 30th, 1846, (9 U. S. 
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Stat, at Large, 42,) chargeable with a duty of 25 per cent, ad valorem^ 
under Schedule D, as " manufactures composed wholly of cotton not 
otherwise provided for." 

They are subject to this classification under the provision of § 20 of 
the Tariflf Act of August 80th, 1842, (6 U. S. Stat at Large, 566.) 
that " on all articles manufactured from two or more materials, the duty 
shall be assessed at the hie^hest rates at which any of its component 
parts may be chargeable ; which § 20 is not repealed, either directly or 
by necessary implication, by the act of 1846. 

The effect of said § 20 is not to impose a duty on an article not provided 
for in the act of 1846, or a dififerent duty from that act ; but it simply 
gives a rule of construction, to determine under what Schedule in the 
aot of 1846 a given article shall be ranged for the purpose of charging 
the duty. 

/ 

The act of 1846 is limited almost exclusively to establishing the rates 
of duty chargeable, leaving to laws then existing to provide for the as- 
sessment and collection. Morlot v. Lawrence, I Blatchford's R., p. 609. 
(1862.) N. Y. 



LINEN POCKET-HANDKERCHIEFS, HEMSTITCHED OR 
HEMMED. 



Under the Tariff Act of August 30th, 1842, (5 IJ. S. Stat, at Large, 
549,) linen pocket-handkerchief 8^ hemstitched or hemmed, were not chargea- 
ble with a duty of 40 per cent., under subdivision 9, § 1, as *' articles 
worn by men, women or children, made up wholly or in part by hand," 
but with a duty of 25 per cent, under subdivision 8 of § 3, as *' linens 
or a manufacture of flax." 

It seems, that a distinction has always been recognized and acted upon 
in the collection of the revenue, between articles worn upon the person, 
and articles carried about the person. Bichardeon v. Lawrence, 1 Blatch- 
ford's R., p. 601. (1862.) *N. y. 

By the act of July 30th, 1846, Schedule G, a duty of ZQper cent, ad 
valorem is imposed " on articles worn by men, women, or children, of 
whatever material composed, made up, or made wholly or in part, by 
hands." The Treasury circular of January 7th, 1847, says : — " Purses, 
when wholly of cotton, and linen cambric pocket-handkerchiefs, hemmed 
or not hemmed, being articles carried, but not worn on the person as 
dress or apparel, are entitled to entry, (when not embroidered or tam- 
boured,) the former under Schedule D, at a duty of 26 per cent., and 
the latter under Schedule E, at a duty of 20 per cent ad valorem. 
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SEED& 



Where certain seeds, such as mustard, caraway, cardamom, and fenu- 
greek, were invoiced as seeds, and the jury found that they were known 
as such in trade : Held, that they fell within Schedule I in the Tariff 
Act of July 30th. 1846, ^9 U. S. Stat, at Large, 49,) under the head of 
" garden seeds, and all otner seeds not otherwise provided for,'' there 
being several kinds of seeds specifically provided for in the act. 

Those words in Schedule I cannot be restricted to seeds imported for 
agricultural purposes. Bovmg v. Lawrence, 1 Blatchford*s R., p. 616. 
(1862.) N. Y. ^ 

SHAWLS AND SCARFS. 

Shawls or scarfs, manufactured on looms, and in strips or pieces con- 
tainmg several^ the place of separation indicated by threads which form, 
when cut, the fringe, and the articles being actually separated before 
importation, and being in the state in which they are imported, suitable 
and adapted to be worn by women and children as articles of dress, and, 
at the time of importation, usually so worn, and imported for that pur- 
pose, come within the description of wearing^ apparel^ under Schedule 
C of the Tariff Act of July SOth, 1846, (9 U. S. Stat, at Large, 46,) 
and are chargeable with a duty of 80 per cent. 

By the use of the words '' wearing apparel" in the act 1846, Congress 
btended to make the purpoBO, adaptation, and use of an article, and not 
its commercial designation, the test of its dutiable description. Maillard 
V. Lawrence, 1 Blatchford's R., p. 604. (1862.) N. Y. 



SHEEPSKINS DRIED WITH THE WOOL ON. 

The Tariff law of 1846, passed on the 30th of July, (9 Stat, at 
Large, 42,) contains no special mention of imported sheepskins, dried 
with the wool remaining on them ; they must be regarded as a non-enu- 
merated article, and charged with a duty of 20 per cent, ad valorem. 
De Forest v. Lawrence, 13 Howard's U.S. Supreme Court R., p. 274. 
(1862.) 

Mr. Schley for the plaintiff in error, cited 1 Sumner, 0. C. Rep., 
166 ; 1 Story's 0. C. Rep., 341, 360, 6 10 ; 2 Id., 374 ; 8 Peters, 277 ; 
10 Id., 137; 3 How., 106; 7 Id., 786; 1 Excheq. R., 281; Hume's 
Laws of the Customs, 284, 287 ; Rex v. LoxdaU and Others, 1 Burr, 
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447 ; 4 Bac. Abr. Statute (I.) 3, 646 ; The King ▼. J/ocon, 2 Tenn R., 
686; AUetbwry Y, PcUtison, Douglas, 30; I Blaek. Comm., 60, and 
Tucker's note, 3 ; Dwairis on Statutes, 700. 

Under the Tariff of Julj 30tli, 1846, (0 U. S. Stat at Large, 42,) 
Buenos Ayres sheepskins, imported with the wool on, and dried, but not 
dressed, usually invoiced as sheepskins, and known in commerce by that 
name, fall within § 3 of that act, as a non-enumerated article, and are 
subject to a duty of 20 per cent, ad valorem. 

Although the chief value of the sheepskms is in the wool, and a large 
proportion of those imported are, after importation, shorn for the wool, 
yet the well-known commercial designation of the article as a whole 
must govern, and the government cannot appraise the wool and the pelt 
separately, and charge duty on the former under Schedule C, as ** wool 
unmanufactured." 

Such sheepskins do not fall within Schedole H, under the head of 
raw hides and skins of all kinds, whether dried, salted, or pickled, that 
description referring to a class of articles well known in the trade, and 
used extensively by manufacturers of leather. GoggiU v. Lawrence, 1 
Blatchford's R., p. 602. (1852.) 



THREAD LACK 

Thread-lace, made wholly by mai^inery, composed of linen and cot- 
ton, first introduced into this country since the Tariff Act of July dOth, 
1846, (9 U. S. Stat, at Large, 42,) took effect, and invoiced and known 
in trade as thread-lace, falls under the head of " thread-lacei* in Sche- 
dule £, and is subject to a duty of 20 per cent, ad valorem. 

The 20th Section of the Tariff Act of August 30th, 1 842, (5 U. S. Stat 
at Large, 565,) although not repealed by the act of 1846, (see Morlot 
V. Lawrence, Ante, p. 608,) applies only in cases where an article has 
not been specially providea for by the act of 1846. Lottimer v. Law 
rtnce, 1 Blatchford^s R., p. 613. (1852.) N. Y. 



VERMILION. 

Vermilion, invoiced as such, and known in commerce by that name, 
although, chemically speaking, it is a mercurial preparation, is, under 
the Tariff Act of July 30th, 1846, (9 U. S. Stat, at Large, 42,) subject 
to a duty of 20 per cent, ad valorem under Schedule E, being specifi- 
cally named therein. It is not included under "mercurial preparations'* in 
Schedule D. Boving v. Lawrence, 1 Blatchford's R , p. 607. (1852.) N. Y. 
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DAMAGE-^EXCESSIVE DAMAGE— NEW TRIAL. 

It is competent for courts to set aside verdicts for excessive dama- 
ges. Where there are rules by which damages may be measured, as 
in actions on contracts or for torts done to property, the value of 
■which may be ascertained "by evidence, a new trial will be awarded, it 
the finding be contrary to the evidence. Lang et al, v. Hopkins et al. 
10 Georgia R, p. 87, (1862.) 



DAM— GRANT OF RIGHT TO BUILD A DAM ACROSS A 
STREAM OF WATER, CREATES AN EASEMENT. 

The grant of a right to build a dam across a stream of water, and 
to raise the water to a specified height upon the lands of the grantor, 
creates an easement, which may be attached by the grantee to his land» 
as an incident or appurtenance. 

When the water was taken from such dam on to the lands of the 
grantee, by means of a race, and a mill built thereon, a judgment sub- 
sequently rendered against the grantee, attaches as a lien, not only 
upon the land, but also upon the easement, which has become a part 
thereof, and a sale of the land with the mill, under such judgment, 
carries with it the full benefit of the easement also. 

This will be the case, although the description of the land in the 
levy is by metes and bounds, and said easement is not expressly de- 
scribed or alluded to in such levy, upon the principle that it attaches 
to the land and mill as a part thereof. Morgan v. Mason, 20 Ohio 
Supreme Court B., p. 401. (1862.) 

Umbstaetter, Stanton <fe Wallace, and W. R. Upharo, for defendants, 
cited Co. Litt, 307 ; Nichols v. Ckamberlin, 2 Cro. Jac, 121 ; Angell 
on Water Courses, p. 39 to 46 ; Blaine^s Lessee v. Chambers, I, Serg. 
dbRawle, 169; Kent v, Waite, 10 Pick., 238; Pickering v. Staples, 
6 S. <fe Rawle, 107 ; New Ipswich Woollen Factory v. Batchelder, 3 
N. H. Rep. 

Mason <fe Porter, for the defendant, cited Barnes v. Pillington, 1 
Wash. Report, p. 29 ; 14 Johnson's Reports, p. 362 ; first Johnson's 
Cases, p. 286 ; 10 Ohio, p. 42 ; Jackson, ex. dem do. v. Striker, 1 
Johnson's Cases (p. 286) ; 12 Ohio, Lockwood v. Mills, p. 480 ; 12 
Ohio, p. 96 ; in the case of Casselly v. Rhodes, 10 Pickering, p. 238 ; 
Grant v. Philip Chase, 17 Mass., p. 443 ; Pierce v. Salleck, 18 Con- 
necticut, p. 321 ; Russell v. Jackson, 2 Pickering, p. 573 ; Manning 
v. Smith, 9 Conn., 289 ; 3 Rawle, 256 ; Northern Bank of Kentucky 
V. Roosa, 13 Ohio Rep., 334 ; Baird v. Kirtlai.d, 13 Ohio Rep^ p. 21. 
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Raunbt J., cited (Angell on Water Courses, Sec. 142), same author 
(p. 164, Sec. 168) ; Kent v. Waite (10 Pick.. 141) ; Higgins v. Grant, 
Cro. Eliz., 18; United Stately. AppltUm\ (8 Summer, 602 ;) Staples 
V. ffayden ; (6 Mod.. R. I. ;) Lord Coke, in Co. Litt.. 307 ; Lord 
Chief Baron Comyms; (Dig. Grant, E. 11;) Stoartz v. SwarUt 
(4 Bau, 359) ; Pickering v. Staples, 6 Serg. & Rawle, 107 ; Hinckliff 
^. Earl of Kinmoul (6 Bing., N. C. I.); Hazard v. Robinson 
(3 Mason, 279) ; New Ipswich Factory v. Batckelder (3 N. H. Rep., 
190) ; Eilgour v. Aslicom, 6 Har. and John., 82 ; Blake v. Clark, 6 
Greenleaf, R. 436 ; Oakley v. Stanby (6 Wend., 626.) 



DEATH OF DEFENDANT, AFTER JUDGMENT. 

An execution issued upon a Judgment, after the death of the de- 
fendant, is void. Whitehead v. Cummins, 2 Carter's Indiana Supreme 
Court Rep., p. 68. (1863.) 



DEATH OF ENDORSER— PROTEST— WORD PROTEST OR 
PROTESETD, WHEN USED IN REFERENCE TO COMMERr 
CIAL PAPER, WHAT IMPORTS— DESCRIPTION OF NOTE 
IN NOTICE OF PROTEST— NOTICE OF PROTEST TO ONE 
OF SEVERAL EXECUTORS, OR ADMINISTRATORS OF A 
DECEASED ENDORSER. 

When a notice of protest states that the note has been protested for 
non-payment, and that the holders look to the endorser for the pay- 
ment thereof, this is sufficient, although it does not allege a demand 
and refusal. 

The word protest or protested, when used in reference to commercial 
paper, imports the taking of such steps as are requisite to charge the 
drawer and endorser, viz : demand and refusal. 

Where a notice of protest describes a note corresponding with the 
one given in evidence, as to amount, maker and endorser, and contains 
what is equivalent to a statement of the time it became due, this is a 
sufficient description of the note ; in the absence of any evidence that 
there were other notes in existence, to which the notice would apply. 

Notice of protest, to one of several executors or administrators of a 
deceased endorser, is sufficient. 

Where a note matured, and was protested, after the death of an en- 
doi-ser, and the notary, being ignorant of his death, directed a notice of 
protest to him, at his former place of residence, and the same was taken 
from the post-office by the direction of a subsequent endorser and de- 
livered to the administrators of the deceased : ITeid, that this was a 
sufficient service of tht: notice, and that it need not be addressed to the 
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administrators in their representative character: Reals v. Peck, 12 Bar- 
bour's Supreme Court R., p. 245. (1853.) N. Y. 

Welles J., cited (Storj on Bills of Exc. § 27(5, note 2 ; Coddington 
V. Davis, 3 Denio, 16, 25, S. C. in err., 1 Comst. 186) ; Chitty on Bills, 
Phil. ed. of 1821, p. 420, 421 ; Dah v. Oould, (5 Bar. S. C. R., 490 ;) 
B<mlt(m V. Wehh, 3 Bing, N. , 688, 8. C, (32 Engr. Com. L. R., 
' 283;) Cayuga Co. Batiks, Warden, (l Comst. 413;) Stockton v. Col- 
lins, (9 Car. <fe P. 659, S, C. 38 Eng. Com. L. R., 2*73 ;) MilU v. 
Bank of U. S., 11 Wheat, 431 ; Beauchamp v. Cash, (16 Eng. Com. 
L. R., 410;) Story on Bills of Exc, § 305; Story on Prom. Notes. 
§§ 299, 308 ; (Story on Prom. Notes, § 308 ; Willis v. Oreen, 6 
Hill, 232;) 2 R. S., 244, § 6; (Stor^on Prom. JSotes, § 341 ;> 
Stewart v. ExWs of Eden, 2 Caines' K, 121; }Aerchants' Bank v. 
jKr'ra of Birch, lY John, 26. 



DEATH OF PARTY— JUDGMENT— ERROR. 

• After the death of a party is suggested, it is error to render judg- 
ment against him. Nelson et al, v. Gray, 2 (?. Oreene*B B.^p. 197, 
(1852.) Iowa. 



DEBTOR AND CREDITOR— ATTACHMENT AGAINST AB- 
SCONDING OR CONCEALED DEBTORS— WHAT APPLI- 
CATION AND AFFIDAVITS MUST SHOW. 

To obtain an attachment against an absconding or concealed debtor, 
the application and affidavits must show that the debtor has secretly 
departed from this State, with intent to defraud his creditors, or to 
avoid the service of civil process ; or that he keeps himself concealed 
therein, with the like intent. 

An application and affidavits only showing in substance, (in relation 
to the absconding or concealment,) that the debtor had absconded /ram 
(he City of New York, or concealed himself to avoid the service of 
civil process, were held insufficient to give the officer issuing the at- 
tachment jurisdiction, and the attachment was void. 

Where the attachment recited the substance of the application and 
affidavits upon which it was issued, as follows : ** That the grounds 
upon which said application is founded are true ; that the said J. F. R. 
has absconded from the city, or is concealed therein to avoid the service 
of civil process ; which application is in writing, verified by affidavits, 
and accompanied by the affidavits of two disinterested witnesses, veri- 
fying the facts and circumstances to establish the grounds upon which 
mich (MppUcaiion is made." Held, that the attachment upon its face 
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showed tbat the officer hy whom it was issued had not acquired juris* 
diction to issue it, and was not, tlierefore, sufficient to protect the 
Sheriff for seizing property under it. Castelleanos v. Jon28 and otheri, 
1 Seldens. Bep,p. 164. (1863.) 

Jewett, J., cited (2 B. 8. p. S, § 1, Sub. 1.) 



DEBTOR AND CREDITOR AS TO TAKING COLLATERAL 
SECURITY BARRING SUIT ON PRINCIPAL DEBT. 

The taking of collateral security does not har a suit upon the princi- 
pal debt. 

If a debtor give his creditdf notes as collateral security, he cannot 
obtain credit therefor in a suit upon the principal debt, unless he can 
show that the notes constituting that security had been, or could have 
been, collected. Dugan v. Sprague and others, 2 Carter^s Indiana 
Supreme Court B^. p. 600. (1853.) 

Perkins, J., cited Mendenkall v. Lenwell, 5 Bloxkf. 125 ; Kmr r. 
Ruddkk, 8 id. 382. 



DEBTOR AND CREDITOR. COLLATERAL SECURITY UPON 
DIFFERENT CLAIMS. 

Where a debtor gives to his creditor collateral security upon the 
aggregate amount of several separate claims, the proceeds of such col* 
lateral security must be applied,^ pro rata, upon each of the claims. 
2 Carter's Indiana Supreme Court Rep., p. 489. (1853.) 



DEBTOR AND CREDITOR— PAYMENT IN A SPECIFIC 
ARTICLE. 

In equity, where a creditor agrees to receive specific articles in satis* 
faction of a debt, even although it be a debt upon bond, secured by 
mortgage, he will be held to tne performance of nis agreement. 

But, in order to bring a case within this principle, there must be,— - 

An agreement not inequitable in its terms and effect. 

A valuable consideration for such agreement. 

A readiness to perform, and the absence of laches, on the part of 
the debtor. 

Where the agreement to receive payment in goods was made by a 
person who acted under a power of attorney from the creditor, authori- 
zing him to trade, sell, and dispose of notes, bills, bonds, or nK)rtgage8y 
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and under this power, a partial payment was received in goods, which 
was afterwards recognized as a payment by the creditor, the power 
was sufficient to authorize an agreement to receive the remaining 
amount, also in goods, at any time when called for within twelve 
months, especially as the bond had yet four years to run. 

This agreement was not inequitable ; there was a valuable consideiv 
ation for it; and the debtor wqs always ready to comply with it, on 
his part 

The creditor cannot now allege fraud in his debtor. It is not charged 
in the bill ; and, although he may not have known of the agreement 
when the bill was framed, yet, when the answer came in, he might 
have amended his bill, and charged fraud. Very-v, Levy, 13 Howard's 
U. S. Supreme Court R., p. 345. (1852.) 

This case was argued by Mr. Sebastian, for the appellant, and by 
Mr. Lawrence, for the appeUee, on whose side there was also a brief 
aied by Mr. Pike. 

Mr. Sebastian, for appellant, cited 1 Munf. Rep., 373 ; 1 Johns. 
Uep.. 590 ; 14 id., 74 5 4 Paige, 33 ; Catehcart v. Bobinson, 5 Pet. 
Rep., 267 ; United States Bank v. Beverly, 1 How. U. S. Rep., 151 ; 
Tagifart v. Stanhery, 2 McLean's Rep., 549 ; Planter's Bank v. Came- 
ron ft al„ 3 Smed. <fe Marsh. Rep., 613 ; Gordon v. Buchanan, 5 Yerg. 
R*»p., 79; 2 Kent's Com. (1 sted.,) 483; 3 Eng. (Ark.) Rep., 230i 
Wahrendorff v. Wkitaker, 1 Missouri Rep.. 148 ; 3 Stew. (Ala.) Rep., 
26, 27 ; Fox v, Fisk, 6 How. (Miss.) Rep., 346 ; Fenn v. Hurrism, 8 
Term Rep., 769 ; Stewart v. Donnelly, 4 Yerg. Rep., 180 ; Thompson 
V. Stewart, 3 Conn. Rep., 183; 1 Hovendon on Frauds, 180; North 
River Bank v. Aymar, 3 Hill's (N. York) Rep., 266 ; Piatt v. Oliver, 
2 McLean's C. C. R.. 316; Story on Agency, § 165, 172 ; 2 Kent's 
Com. (original ed.), 484 ; Payne v. Stone, 7 Smedes & Marsh. Rep., 
873 ; Gullett v. Lewis, 3 Stewart's (AU.) Rep., 26, 27 ; 1 Hovendon 
on Frauds, 179, 181 ; 3 Hill's Rep., 266 ; Owings v. Hull, 9 Pet. Rep., 
628 ; Story on Agency, § 72, 73, 81, 165 ; Story on Contracts, § 284 ; 
Denning v. Smith, 3 Johns. Ch. Rep., 344 ; Batty v. Carswell, 2 
Johns. Rep., 60 ; Mayor, (kc, of Little Rock v. ThQ State Bank, 3 
Eng. (Ark.) Rep., 230; 2 Kent's Com. (1 st ed.) 484 ; Dickenson v. 
GiUiland, 1 Cow. Rep., 498 ; Nixon v. Hyserott, 5 Johns. Rep., 59 ; 
Story on Agency, § 165, see 3 Smed. <fe Marsh. Rep., 613 ; Story on 
Agency, § 21, 62-69, 88, 89; 6 How. (Miss.) Rep., 345; 4 Yerg. 
Rep., 180; Mechanics' Bank v. BarJe of Columbia, 5 Wheat. Rep., 
337 ; Story on Contracts, § 287, see 3 Sm, & Marsh. Rep., 613 ; 
Story on Agency, § 62-69, 83 ; 5 Johns. Rep., 69, § 68, 69 ; Story 
on Contracts, g 287 ; 2 Kent's Com. (1 st. ed.), 485. 486 ; Martin's 
Adm. V. The United States, 2 Monroe's Rep., 90 ; 4 Yerg. Rep , 180 ; 
6 How. (Miss.) Rep., 345; 3 Stewart's (Ala.) Rep., 27; Story on 
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Agency, § 62. 98, 99, 181 ; Stoiy on Contracts, § 299 ; Clarke's Lessee 
V. Courtney, 6 Pet. Rep., 347 ; 5 Johns. Rep., 59 ; Story on Agency, 
§ 62-69, 89 ; Williamson v. Berry, 8 How. U. S. Rep., 544 ; Clark's 
Eo^rs V. Van Eeimsdyk, 9 C ranch's Rep., 158; Chirvin v. Loiory, *l 
Smed. & Marsh. Rep., 27 ; 5 Wheat Rep., 337 ; Lyon v. Tarns d Co., 
6 Eng. (Ark.) Rep., 205; Carmes v. Bleeker, 12 Johns. Rep., 306; 
2 Kent's Com. (4th ed.). 616 ; 2 Stark. Ev. (7th Am. ed.), 43, notes 
A, B ; Armstrong v. Gilchrist, 2 Johns. Cas., 430, note A ; 7 Smed. 
<fe Marsh. Rep., 27 ; Owings v. Jffull, 9 Pet Rep., 629 ; Story on 
Agency, § 90, 239, 242, et seq. ; see Story on Contracts, § 165, 167, 
et. seq. ; 177, et seq. ; 542, et seq. ; Roberts on Frauds (Philadelphia 
ed. of 1807), 521 ; 2 Laund. PI. & Ev., 627, 528 ; Anderson v. Lewis, 
1 Freeman's Ch. Rep.. 206 ; Bell v. Hill 1 Hayw. Rep., 95 ; Reigal 
V. Wood^ 1 Johns. Ch. Rep., 406 ; Stoddard v. Chambers, 2 Hovr. 
U. S. Rep., 318 ; Bamesley v. Powell, 1 Ves., 120 ; Pope v. Anderson, 
1 Smed. & Marsh. Ch. Rep., 156. 

The (Counsel for the appellee cited Kenworthy v. Bate, 6 Ves., 793 ; 
Mcoletv. Pillot, 24 Wend., 240 ; North River Bank v. Rogers, 22 id., 
649 ; McMorris v. Simpson, 21 Wend., 612, 2 Sugden on Pow. C, 8, 9, 
18 ; 22 Wend., &51 ; 1 Wash. C. C. R., 457 ; In Parson v. Administra- 
tors of Gaylord, (3 J. R. 463;) Parsons v. Armor <& Oakley, 3 Pet., 
428 ; Story on Agency, Sees. 17, 18, 127, V. 1, 128, 129, 133; An- 
drews v. Kneeland, 6 Cow., 354; Jeffrey v. Bigelow, 13 Wend., 518 ; 
Planter's Bank v. Cameron, etal, 3*8. & M., 613; 2 Kent., 617, 620 r 
Sanford r. Handy, 23 Wend., 266 ; Le Roy v. Beard^ 8 How. S. C. 
R., 466 ; Anderson v. Cowley, 21 Wend., 279 ; Withingtonj, Her- 
ring^ 5 Birig., 442 ; Rigzter v. Steel et ux,, 3 Sandford, Ch. R., 608; 
Supreme Court of Arkansas in Levy v. Very, see also case v. Barber, 
Sir T, Raym, 450 ; Fatcher v. Dudley et ux., 2 Root., 169 ; Good v. 
Oheeseman, 2 Barn. & Ad. R , 328 ; Cartwright, Adm. v. Cook, 3 id., 
701 ; Cole dWoolsy v. Houston, 3 Johns. Cas., 243 ; Boyd v. Htich* 
cock, 20 J. R., 76 ; Watkinson v. Inglesby dt Stokes, 5 J. R., 386 ; Strong 
V. Holmes, 7 Cow., 224 ; Brooks v. White, 2 Met., 283 ; McCreary v. 
McCreary, 5 Gill & Johns., 147 ; Downer v. Sinclair, 15 Yerra., 495 ; 
Pannel's case, 5 Co., 117 ; Brooks v. White, 2 Mete, 288 ; Boyd v. 
Hitchcock, 20 J R. 76, ; Kellogg v. Richards, 14 Wend., 116 ; Vance v. 
Bloomer, 20 Wend., 199 ; Za Targe v. Rickert, 5 Wend., 187 ; Robins 
V. 5Mfe, 4 Mass., 475 ; Morton v. H^e/^j, 1 Tyler, 386 ; Adm*rs. of Conn, 
y, Ex. of Gano, I Ohio, 483 ; Savary v. Goe, 3 Wash., C. C. R. 140 ; 
Sheldon v. Skinner, 4 Wend., 525 ; Cranche v. Fastalfe, Sir T. Raym, 
418; Ranson v. Johnson, 1 East., 203; Whitehousey. Frost, 12 id., 
616 ; Mitchell v. Merill, 2 Blackf., 89 ; 1 Hill.. 523; 2 Hill. 352 ; Coi6 
V. Houston, 3 Johns. Cas., 243, 4 Wend., 629 ; 8 J. R., 478 ; 3 Johns. 
Cas., 268 ; Whitehouse v. Frost, ubi. Sup, 
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Mr. JuBTiOB Curtis delivered the opinion of the court and cited Alden 
f. Blague, Cro. Jac. 99 ; Kaye v. Waghome, 1 Taunt. 428 ; Bayley y. 
Amon, 3 Bin. N. C. 916 ; Bradley v. Gregory, 2 Camp., 383 ; Le Boy 
T. Beard, 8 Howard, 451 ; Loraine v. Cartwrigkt, 3 Wash. C. C. R. 
151 ; De Tastett v. Crousillat, 2 Wash C. C. R., 132 ; 1 Liv. on 
Agency, 403, 404 ; Story on Agency, Sect. 74 ; Wttkerington v. Her- 
ring, 5 Bing. 466 ; In Penners case, (5 Co. R. 117.) Coke's Lit. 212 
b; Com. Dig. Accord, B. 2 ; Brooks v. White, 2 Met. 283 ; Bac. Ab. 
Accord, A; renneFs case, 6 Co. R. 117; Booth v. Smith, 3 Wend. 
66; Kellogg y. Eichards, 14 Wend. 116; Steinman y. Magnus, 11 
East, 390 ; Letois v. Jones, 4 B. <fe C. 513. 



DEBTOR AND CREDITOR— SUM OF MONEY DUE— AMOUNT 
UNCERTAIN— ACCEPTANCE OF A CERTAIN SUM. 

If one owning a sum of money, the amount of which is not ascertained 
and fixed, offer his creditor a certain sum, declaring it to be for all that 
he is owing him, which sum is accepted by the creditor, such accep- 
tance is a full discharge of the demand ; although the words spoken by 
the debtor are not heard by the creditor, through inattention or care- 
lessness, provided they are so spoken, that wiih ordinary care, under 
the circumstances, they might have been heard by him. Donohue v. 
Woodbury, 6 Cushing's Supreme Judicial Court Rep., page 148. 
(1863.) 

C. D. Bowman, for the plaintiff, cited Robinson v. Ferreday, 8 Car. 
& P., 752 ; 3 Steph. N. P., 2602 ; 3 Stark. Ev., 1098. 1396 ; Spybey 
T. Hide, 3 Camp., 181 ; Boydeny. Moore, 5 Mass., 365; 2 Stark Ev., 
26 ; Fitch v. Sutton, 5 East, 230 ; Brooks v. White, 2 Met., 283, 285. 

E. Washburn, for the defendant, cited Wilkinson v. Byers, 1 Ad. & 
El., 106 ; Sutton v. Hawkins, 8 Car. & P., 269 ; Hastings v. Thorley, 
8 Car. & P., 573 ; Gordon v. Cox, 7 Car. <k P., 172; Cheminant v. 
ThomUm, 2 Car. <& P., 50 ; Peacock v. Dickerson, 2 Car. <fe P., 51. 

Shaw, C. J., cited Reed v. Boardman, 20 Pick., 441 ; Tuttle v. 
Tuttk, 12 Met., 551, 554. 



DEBTOR^RIGHT TO KNOW WHO IS THE OWNER OF A 
JUDGMENT AGAINST HIM. 

A debtor hae an interest, and consequently a right to know who ifr 
the tme owner of a judgment against him, and in the absence of evi- 
dence, save such as the record furnishes, he must look upcm the person 



98 DSKD LOST OB DSSTBOTSD— SYIDXIICB. 

for whose use the judgment is recovered, as the true owner; and if he 
is a fictitious person, then the debtor may treat the nominal plaintiff as 
the real owner, and proceed to settle the demand with him. McQekee 
Y. Oindrat, 20 Alabama R., p. 95. (1852.) 

DECEASED PARTNEIi^HANDWRITING. 

Proof of entries in the books of a firm, being in the handwriting of a 
deceased ct^partner, and of their being made in the regular and usual 
course of business, is sufficient to raise the presumption that the goods 
were sold and deUvered to the alleged purchaser, and must prevail 
pro tantOj unless it be rebutted by proof on the part of the defendant. 
ThMnpson v. Porter, 4 Strobhart's Equity R., p. 58. (1862), S. C. 

DECEASED PLAINTIFF— ADMINISTRATOR OF. 

The administrator of a deceased plainttfif may move the court to dis- 
miss the action, on the ground that the cause thereof does not by law 
survive, ifettUton v. Dinehart, 5 Cushing's R., p. 543. (1852.) 



D^WBy, J., cited — ^The Rev. Sts., C. 93, § 7, do not embrace an ac- 
i^on for malicious prosecution. — The subsequent Statute o/^ 1842, C. 89 

DEED— CONTRACT FOR LAND— NOTE. 

A. agreed to sell to B. a piece of land for twenty-five dollars, and B. 
gave his note for that sum, and took possession of the land, and re- 
ceived from A. a contract in writing, th^t he would deed, if the note 
were paid, according to its tenor. The note not having been paid at 
maturity, A. brought ejectment against B. and recovered possession of 
the land. And it was Held, that, having thus elected to rescind the 
contract, he could not subsequently enforce payment of the note. — 
Arbuekle v. Hawks, 20 Vermont R., p. 538. (1849.) 

Heaton & Reed cited Gillet v. Maynard, 5 Johns., 85 ; Raymond et 
al. V. Beamard, 12 Johns., 274. 



DEED LOST OR DESTROYED— EVIDENCE. 

If a party wishes to introduce a copy deed in evidence, it will be a 
sufficient compliance with the rule, to swear that the original deed in 
his belief is lost or destroyed, and that it is not in his custody, power 
or control ; Jtatteree v. Nelson, 10 Georgia R., p. 439. (1862.) 
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DEED FROM HUSBAND TO WIFE AND CHILDREN, SET 
ASIDE AS FRAUDULENT. 

The Statute of Frauds in the Stat« of Alabama declares yoid convey- 
ances made for the purpose of hindering or defrauding creditors of their 
just debts. 

Where; a person made a settlement upon his wife and children, owing 
at the same time a large sum of money, for which he was soon atier- 
wards sued, and became insolvent, these circumstances, with other simi- 
lar ones, are sufficient to set aside the deed as being fraudulent within 
the Statute. Pariah et aL v. Murpkree et cU. 18 Howard's U. S. Su- 
preme Court R., p. 92^ (1852.) 

The District Court sustained the deed upon the following grounds : 
"The true practical rule, which I think is fully authorized by the c«e 
of Hinde'9 Lessee v. Longsvforth, is laid down by the Supreme Court of 
New York, in the case of Jackson y. Toum. That rule is, thatneitlK»r ii 
creditor nor a purchaser can impeach a convevance bona fide made, 
founded on natural love and affection, free from the imputation of fraud, 
and when the grantor had, independent of the propert} granted, an 
ample fund to satisfy his creditors." 

<* Testing the case under consideration by this rule, we must look in 
the evidence to ascertain the amount and value of the property owned 
by Geoi^e OtoSe, as well as by the firm of G. & J. M. Goffe, at the period 
of the sale of Williams, and the conveyance of his notes for the benefit 
of Mrs. Goffe and her daughters, independent of the Blount Springs 
tract ; and also to determine whether these deeds are made bona fide, 
and free from the imputation of fraud." 

The District Court considered that the facts of the case brought it 
within the operation of this rule, and therefore upheld the deed. 

The complainants appealed to this court. 

It was argued by Mr. Volney E. Howard, for the appellants, for 
whom also a printed brief was filed by Mr. J. A. Campbell and sub- 
mitted by Mr. Wilcox for the defendants, on a printed brief. 

In Alabama, the Statutes of 13 and 27 Elizabeth, have been sub- 
stantially re-enacted. Clay's Dig. tit. Frauds ; 2 Stewart's Rep. 336 ; 
9 Ala. 937, 946; 16 Ala. 238; 3 Porter's Rep. 196; 6 Ala. Rep. 
506, 10 Ale. 432; 14 Ala. 350. The Supreme Court of ike U. S.in 
SexUm V. Wheatm, 8 Wheat. 229 ; 1 Iredell, Eq. 180 ; 4 Wash. C. C. 
R. 129, 137; 4 S. <fe M. 303; 1 Brock. 501, 511 ; 3 Johns. Ch. R, 
481 ; 1? Pet 179, 198 ; 1 Robinson, Va. R. 125 ; 8 Metcalf, 411 ; 7 
How. S C. R. 220 ; 4 Phil. Ev. (Hill <fe Cowen's notes,) note 287, p. 
583 ; 16 Ohio R. 438 ; 7 Johns. R. 341 ; 11 Wheat 213. 

Mr. Wilcox, for appellees, cited Hinde's Lessee v. Longworth, 1 1 
Wheat. 199; Van Wyckv. Seward, 6 Paige, 62; 1 Edwards, 497; 
2 Bland. 26; 3 Dessaus 1. 
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Mr. Justice McLean delivered the opinion of the Covrt, and cited 
Sexton T. Wheatan et ux. 8 Wheat. 229 ; ffinde'i Zeuee r. Lomgwortht 
11 Wheat. 199; ffutchixMrn ei al. ▼. KeU, Robinson's Rep. 123; 
Miller V. Thompson, 8 Porter's Rep. 196. 

Decree of the District Court ^revised. 



DEED THIRTY YEARS OLD ADMITTED IN EVIDENCE-^ 
OPEN AND VISIBLE POSSESSION OF PREMISES— GEN- 
ERAL DOCTRINE AS TO WHAT AMOUNTS IN JUDG- 
MENT OF LAW TO NOTICE— PURCHASER OF AN ESTATE 
IN THE POSSESSION OF TENANTS--OF WHAT BOUND 
TO INFORM HIMSELF. 

A deed thirty jears old may be admitted in e?id«Dce wiihoaiaiiv 
proof of its execution ; provided, the possession of the property which 
such deed assumes to coDvey has gone along with, and been held in 
accordance with the proyisions of the deed. 

The open and yisible possession of premises^ by a purchaser, under 
an unregistered deed, is sufficient notice to protect him against a subse- 
quent purchaser, and to charge the latter with a knowledge of the 
occupant's rights. 

The general rule is, that possession of land is notice to the purchaser 
of the possessor's title. 

It is the general doctrine, that whatever puts a party upon in^^uiry, 
amounts, in jipdgment of law, to notice ; jMrovided the inquiry becomes 
a duty, as in the case of purchasers and creditors, and would lead to 
the knowledge of the requisite fact by the exercise of ordinary dili- 
gence. 

So, the purchaser of an estate in the possession of tenants is charge- 
able with notice of the extent of their interest ; for having knowledge 
of the tenancy, he is bound to 'mfoinn himself of the conditions ef the 
lease. Troup v. Hurlbut, 10 Barbour's Supreme Court Rep., p. 354. 
(1862.) NY. 

Manson, J., cited 4 Kent's Com., 179 ; id. and note b., S Wend.^ 
226 ; 1 Phil. Ev., 411 ; Cowen & Hill's Notes to Phil. Ev., p. 1311. 11 
Wend.. 568 ; 5 Wend., 526 ; 4 Kent's Com^ 467 ; note e., Willes, 
197 ; 1 Sauttd., 323, note 6, 



DEB'EAT OF PARTY BY FRAUDULENT REPRESENTATIONS 
OF OPPOSITE ATTORNEY — ATTORNEY ACTING FOR 
PARTY. WITHOUT AUTHORITY. 

U tha attorney of a party, by fraudulent repvesentatioas, precure hi» 
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cpponent's defeat in court, or if an attomej appear and aeb for a party 
without his knowledge, or aulhority, the partj injured may be reeved 
in a court of equity on the ground of fraud. Dt LouU y. Meek, 2. G« 
Greene's R., p. 70. (1852.) Iowa. 

Story's Eq. Com., 306, § 408 ; Asior y. Wells, 4 Wheat., 466 ; 4 
Ccmdensed, 518 ; FkUUm Bank y. I^. Y, <& Sharon Canal Co., Paige, 
137 ; TruUi v. Wainwright €i al., 4 Gillman, 420. 



DELIVERY OF GOODS IN PART. 

Upon part delivery of goods, and an inability on the part of the 
vendor to deliver the whole quantity sold, he is, nevertheless, entitled 
to recover the stipulated price of the quantity actually delivered, de- 
ducting therefrom the damages sustained by the purchaser on account 
of the non-delivery of the whole. Cole v. Sufunston el al., 1 California 
R., p. 51. (1851.) 



DELIVERY OF MERCHANDISE— DAMAGE FOR NON-PER- 
FORMANCE. 

Where a penalty is inserted in contraq^ for the future delivery of 
merchandise, it is intended as a limit, and the amount which is to be 
paid in case of default, unless the face of the contract clearly shows a 
different intention. 

Thus, where M. agreed to K., at a future day, a quantity of eggs, 
«ind K. agreed to receive the same and pay a stipulated price therefor, 
under the forfeiture of M. paying K. $50 if the eggs were not delivered ; 
and in case K. should refuse to receive the eggs, then K. was to pay 
M. 850 on demand : Held, that in an action by M. to recover damages 
for the refusal of K. to receive and pay for the eggs, he could only re- 
cover the $50 mentioned in the contract. Alain v. Kinff, 10 Barbour's 
Supreme Court Rep., p. 59. (1852.) N. Y 

MrrcHBLL, J., cited Williams v. Dakin, 22 Wend., 20. 



DENTIST— SET OF TEETH— CONTRACT— WARRANTY. 

The seller of an article, who has inserted a warranty of the same in 
a bill thereof receipted, cannot, in an action against him on the war- 
ranty, give evidence of a prior bargain for a sale of the thing, at the 
same price without warranty, for the purpose of showing that the war- 
ranty was without consideration* 
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A dentist hmuf made a set of teeth, and been paid theiefor. aad 
delivered them, with a written warranty for one year, and that if on 
trial they could not be made useful, the purchaser might return them 
and recover back the money paid ; it was Held, ihat there was no 
latent ambiguity in the words, '' made useful," thut would let in parol 
evidence to explain them ; but that if the purchaser, by a fair and 
proper trial of the teeth, according to his own knowledge, and tlie in- 
structions ^ven him by the dentist, at the time of the delivery of the 
teeth, could not make them useful to him, he had a right to return 
them within a year and recover back the price. Davis v. £all and 
another, 6 Cushing's Judicial Supreme Court Rep., p. 505. (1853.) 

The defendants, who were dentists in Boston, made an upper and 
part of a lower set of teeth for the plaintiff's wife, who lived in Ver- 
mont, 'and delivered and received payment for the same, under an 
agreement stated in the bill therefor, of which the following is a 
oopy : — 

** 34 Tremoni Row, Boston. Mrs. Davis to Drs, Ball ^- Co. Dr. 
Teeth filled, cleaned, inserted, extracted, and all operations in the best 
manner. To operations in dentistry. August 20 : Liserting one upper 
set and part of lower set of teeth on gold plate, warranted for one year ; 
and if on trial they cannot he made useful, the teeth to he return^ and 
the money refunded when calM, 
"$110. Receivea paymmt, A. Ball d Co," 

This action was brought on the warranty, and tried before Byino- 
TON, J., in the Court of Common Pleas. 

The plaintiff produced evidence to show a breach of the warranty, 
by proving that the teeth could not be made useful to the plaintiff 's 
wife, and that they were returned to the defendants, and the price de- 
manded of them, within a year from the date of the bill. 

The plaintiff also produced a witness, who testified, that she was 
with the plaintiff's wife when she employed the defendants, and was 
present when the contract was made, and that slie was also three days 
with the plaintiff's wife at her house, after she received the teeth from 
the defendants. On the cross-examination, the witness having testified 
that she was present when the bargain was made for the price, the de- 
fendants inquired what was the price. The plaintiff objected, because 
the price appeared by the written contract ; and the evidence was re- 
jected. The witness then test! Bed, that she was at the defendants' 
when the writing was made, and when the plaintiff's wiie paid the 
$110 and took the bill ; at which time she had been in possession of 
the teeth for a day or two. 
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The defendants then offered to show by this witness on cross-exami- 
nation, that there was a bargain made for the teeth, before the execu- 
tion of the written one, which prior bargain contained no warranty, but 
was for the teeth, at the price paid for them ; and they contended, 
that this evidence would show, that the statement of the warranty in the 
writing was without consideration. But the presiding judge raled, 
that as there was a contract in writing executed at the time the money 
was paid, the evidence was inadmissible. 

The defendants contended, there was a latent ambiguity in the words 
" made useful," which would be suggested by the inquiry, " made use- 
ful by whom ? by the plaintiff's wife, or by the subsequent adjustment 
of the defendants ?" They thereupon contended, that parol evidence 
was admissible, to explain the ambiguity, and, for this purpose, they 
offered evidence, first, to prove the understanding and contemporaneous 
construction of the parties, by their conversation at the time ; and, 
second, to prove the custom of the trade or profession by other dentists. 
The presiding Judge bein^ of opinion, that there was no such ambigui- 
ty in the contract, rejected the.evidence, and instructed the jury, that 
according to the true construction of the contract, the plaintiff 's wife 
was to make trial of the teeth by using them ; that if they did not fit 
her, and she could not make them useful to herself by a fair and 
proper trial of them, according to her knowledge, and the instructions 
given her by the defendants at the time of the sale, she had a right to 
return them ; and that on returning them within a year, the plaintiff 
had a right to recover back the money which had been paid for them. 

The jury, under these instructions, found for the plaintiff, and the 
defendants excepted. 

J. C. Pabk, for the defendants. 

N. Richardson for the plaintiff. 

Fletcher, J. The exclusion of the oral evidence, offered to show a 
bargain prior to the execution of the written contract, was justified by 
familiar and well-settled rules of evidence. This evidence was offered 
to effect the written contract. When parties have deliberately put 
their engagements into writing, all oral testimony of a previous conver- 
sation between them, or of conversations t>r declarations, at the time 
when the agreement was completed or afterwards, is excluded ; as it 
would tend to substitute a new and different contract for that which 
was really and finally agreed upon and established between the parties. 
The wrkiag is the best evidence of the contract ultimately concluded 
between the parties, upon which they intended to rely, and by which 
they intended to be bound. Then it was said, that the writing was a 
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) receipt, which height he contradicted. But so far from being a 
mere receipt, it was, in terms, a clear and express contract of warranty. 

Th&evidence offered to ezplam a supposed ambigraitj in the written 
contract was properly excluded, for the reasons assigned hj the judge 
at the trial. If there is any ambignity, it most be a patent ambiguity. 
Bnt there is really no ambiguity, latent or patent. The oonstmctioQ 
put upon the contract by the judge at the trial was very clear and 
manifestly correct. There is no ambiguity in the words, ** made use- 
fid," and no difficulty arises from the inquiry, " made useful by whom V* 
The answer to the inquiry is very obvious, — " made useful by the per- 
son who was to try them and for whom they were designed." The 
teeth were made, completed, finished. Though ever so skilfully made, 
it was uncertain, as it necessarily must be from the nature of the case, 
whether the person for whose use they were designed would be able ta 
use them. It was therefore agreed that if the plaintiff's wife, upon try- 
ing them, should find she could not use them or make them useful, she 
might return them and the money should be refunded. 

There is nothing in the contract to warrant the oonstruotion, that any- 
thing more was to be done to the teeth by the defendants. They had 
doue what they could do while Mrs. Davis remained here, and as to the 
future, the contract clearly had reference only to what would be done 
upon trial by her to make them useful to her. The position, that the 
evidence was admissible to explain technical terms, cannot be sustained 
for two reasons : there were no technical terms, and the evidence 
not offered for any such purpose or object. 

Exceptions overruled. 



DESTROYING BUILDINGS, TO PREVENT SPREAD OP FIRB. 

f 

It is lawful to destroy buildings in case of a fire, when there is rea-* 
sonable grounds to believe that it is necessary. ConvkU v. Emtie cmd 
others, 2 Carter's Indiana Supreme Court Rep., p. S5. (18d3.) 

Pbreikb, J., cited Tlie Governor, <te. v. Meredith, 4 Term Reports^ 
790 ,' Kent in his Commentaries, vol. d, p. 288. 



DIRECTORS OF A BANK— NEGLIGENCE IN CONDUCTING 
AFFAIRS OF BANK— STOCKHOLDER. 

A stockholder in a bank cannot maintain an action against its diteo- 
tors for their negligence in so conducting its afiSiirs that its whole eapi* 
tal is wasted and lost, and the shares therein rendered worthless; nor 
for the malfeasance of its directors in delegating the whole control oi 
its hSam to the president and cashier, who waste and lose the whole 
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capital. Smith y. Hurd et al„ 12 Metealfs B., p. 871. Mass 
(1849.) 



DISSEISIN— AS TO ACTS OP OCCUPATION OF WOOD*. 
LAND. BY CDTTINO WOOD FOR USE, SALE, ETC.. CON* 
STITUTING A DISSEISIN. 

Acts of occupation ot woodland, by entttng wood and timber for 
086 and sale, clearing for cultivaUng, running lines, and marking tbem 
by loppiQg trees, and a sale of a part of the land, are not sufficient^ 
without any* cultivation or fencing of the premises, to constituted dis- 
seisin ; although such acts are within the knowledge of the owner. 
Slater and another ▼. Jephenum, 6 Cushing's Supreme Judicial Rep., 
p. 129. (1868.) 

B. F. Thomas, for the tenant, cited Pray r, Feirce, 7 Mass., 381 ; 
Taylor v. Horde, 1 Burr., 60, 113; Angell on Lim., (2d Ed.) 414, 
427 ; Bates v. Norcross, 14 Pick., 224 ; Shod v. Wood, J Met., 628 ; 
Bobuon V. Sweet, 8 Greenl., 316 ; Kenmhec Purchase v. Springer, 4 
Mass., 416 ; Cobtim v. ffoUis. 3 Met, 125 ; Alkn v. Bolton, 20 Pick., 
468 ; Ellicott v. Pearl, 10 Peters, 412 ; Evnng v. Bumtt, 1 1 Peters, 
41, 62 ; 1 Cruise, (Greenl. Ed.) 52 ; 2 Greenl! Ev., § 55'7 ; Mehnn ▼. 
Locks and Canals, 6 Met. 15; Swnner v. Stevens, 6 Met., 837; 
Brummer v. Long Wharf, 5 Pick., 131 ; Tilton v. Hunter, 1 1 Shep., 
29 ; Drake r. Curtis, 1 Cush., 396 ; Steams on Real Actions, 33, 84. 

P. C. Bacon, for the defendants, cited Boston Mill' Corporation v. 
Bulfinch, 6 Mass., 229, 282 ; Small y. Proctor, 15 Mass , 405 ; Co* 
hum V. Hollis, 3 Met., 126 ; Poignard v. Smith, 6 Pick., 172 ; Mdvm 
V. Locks and Canals, 6 Met., 16; Parker v. Locks and Canals, 3 Met., 
91, 99; Rust V. Boston Mill Corporation, 6 Pick., 168; Wheeler v. 
Stone, 1 Cush., 313; Blook t. Wood, 1 Met., 628; Bradstreet v. 
Huntington, 5 Peters, 402; JSvnng v. Burnet, 11 Peters, 41 ; Angell 
on Lim., (2d Ed.) 414, 416 ; Stanley ▼. White, 14 East., 332 ; Alden 
V. Gilmore, 1 Shep., 178 ; Doe v. Campbell, 10 Johns., 476, 477 ; 
Jackson v. Leonard, 9 Cow., 653; Brandt v. Ogden, 1 Johns. 166; 
Hawk V. Lenseman, 6 S. & B^, 21 ; Johnson v. Irwin, 3 S. <Se R., 291, 
394 ; Gibson v. Martins, 1 Har. & J., 645 ; Bailey v, Irby, 2 Nott <fe 
McC, 343 ; Macarty v. Foucher, 12 Martin, La., 11 ; Prevost v. John- 
son, 9 Martin, La., 123 ; Jackson v. Sharp, 9 Johns., 163 ; Bremmer 
V. Long Wharf, 5 Pick., 131, 134 ; ToUer v. Cassedy, 3 A. K. Marsh, 
864; Braxdale v. Speed, 1 A. K Marsh, 106 ; Clark v. Courtney, 5 
Peters, 319, 354; Society for propagaiion jof Chspel v. Pawlet, 4 
Peters, 480. 
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DISTRIBUTEE OR LEGATEE— RIGHTS OF. 

A l^tee or distributee of an estate, after a decree in the Orphans' 
Court, on final settlement, for the sum ascertained to be due him, may 
maintain an action on the administration bond against the executor or 
administrator and his sureties. — Perkins v. Moore, 16 Alabama K, 
p. 9. (1849.) 

(Daroan, J., cited Judge of the County Court of Madison v. Looney^ 
et. al,, 2 Stew. ^ Por. 70 ; Judge of the County Court of Limestone v. 
I^rsnck, 3 Stew. & Por., 263 ; Same y. Coalter, 3 Stew. & Por., 348.) 

DOG FIGHTING— A, IN ENDEAVORING TO SEPARATE 
HIS DOG FROM THAT OF B, WHILE FIGHTING, ACO- 
DENTALLY STRUCK B, AND INJURED HIM.— SUIT FOR 
DAMAGES. 

The defendant, having interfered to part his dog and the plaintiff's, 
which were fighting, in raising his stick for that purpose, accidentally 
struck the plamtiff and injured him. In an action of trespass for the 
assault and battery, it was held, that the parting of the dogs was a 
lawful and proper act, which the defendant might do by the use of proper 
and safe means ; and that if, in so doing, and while using due care and 
taking all proper precautions necessary to the exigency of the case to 
aroid hurt to others, the injury to the plaintiff occurred, the defendant 
was not liable therefor; and that the burden of proof was on the 
plaintiff to establish the want of due care on the part of the defen- 
dant. It was held, also, that if, at the time of the injury, both the 
plaintiff and defendant were not using ordinary care, the plaintiff could 
not recover without showing that the damage was caused wholly by 
an act of the defendant, and that the plaintiff 's own negligence did not 
contribute as an efficient cause to produce it Brown v. Kendall, 6 
Cushing's Supreme Judidal Court Rep., page 292. (1B53.) 

Shaw, C. J. cited Rev. Sts. C. 93, § 7 ; Lame v. Bray, 3 East, 
693 ; Hugget v. Montgom^ery, 2 N. R., 446, Day's Ed. and notes ; 
Lame v. Bray (p. 696, 597), 2 Greenl. Ev., §§ 85 to 92 ; Wakeman v. 
Rohinsan, 1 Bing., 213 ; Davis v. Saunders, 2 Chit. R , 639 ; Com. 
Dig. Battery, A. (Day's Ed.) and notes; Vincent v. Stinehour, 1 
Verm., 69 ; 2 Greenl. Ev., § 85 ; Powers r. Russell, 13 Pick., 69, 76 
Fourtellot y. B^sebrook, II Met., 460. 
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DOG— AS TO LIABILITY OF OWNER OF A DOG, FOR 
INJURY DONE BY THE DOG. 

The owner keeps a dog at his own risk^ bdng, without regard to 
care or negligence, an insurer against all the harm which he mignt have 
reasonably expected to ensue — McCaskiU ▼. Mliot, 5 Strobhart's Law. 
R., p. 196 (1852), S. C. • 



DOMICIL. 

Residence of a party in another State, at a given time, having been 
proved, the presumption, unless rebutted, is that it continues, and the 
burden of proof is upon the party alleging a dififerent place of resi- 
dence. — Niaon v. Palmer, 10 Barbour's Supreme Court Rep., p. 175, 
(1852), N. Y. 

Edwards, J. cited {Ward v. Wells, 1 Taunt., 461) ; (2 R. S., 393, 
§8.) 



DOMICIL HUSBAND AND WIFE— REMOVAL FROM 

STATE WHERE MARRIED TO ANOTHER STATE-- 
RIGHTS OF EACH PARTY TO THE PROPERTY OF THE 
OTHER IN BOTH STATES. 

The laws of the State in which a marriage is celebrated govern the 
rights of each pttrty to the property of the other, and their subsequent 
removal to another State only effects property afterwards acquired. 
Dussei al, v. Campbell, 19 Alabama R., p. 590. (1852.) 

Daroak, C. J. cited Oayle v. Datfis* Heirs, 4 Martm's La., 645 ; 
Saul V. ffis Creditors, S Cond. La., 563 ; Story's Con. of L., § 1780. 



DOMICIL OF HUSBAND, CONTRACTING MARRIAGE IN 
A FOREIGN JURISDICTION— MARITAL RIGHTS. 

The law of the domicil of the busband, who contracts a marriage 
m a foreign jurisdiction, nnd returns with his wife to his home, will 
regulate the marital rights of the parties. — Benjamin Land et al, v. Gri- 
sdla Land^ 14 Smedes and MarsbalFs Reports, page 99, (185/, 
Miss. 

On appeal from the Vice-Chancery Court at CarroUton; Hon. 
Henry Dickenson, Yice- Chancellor. 
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The facts are stated in the opinion^ 

FisHBR, for appellee. 

Mr. JusTicJB Smith delivered the opinion of the court. 

Thomas Land, the late husband of the defendant, at the time of the 
marriage was domiciled ki the county of Yallabusha, in this State. 
The marriage was solemnized in the State of North Carolina, since the 
passage of the law for the protection of the rights of married women. 
The defendant was possessed in her own right of certain slaves, which 
are described in the bill of complaint. These went into the possession of 
her husband by virtue of the marriage, and he returned to his home in 
Mississippi, where he continued to reside until the time of his death. 
The bill of complaint expressly charges, that at and before the mar- 
riage it was distinctly understood, that Thomas Land, the husband of 
defendant, was to return to his domicile and continue his residence in 
the State of Mississippi. This charge is not answered nor denied, and 
every other fact charged in the bill of complaint is admitted in the an* 
8wei*s. The single question then presented by the record, is this : 
Does the law of the State of North Carolina, or the law of this State, 
where the husband was domiciled, control his married rights? If the 
latter applies, the decree of the Vice-Chancellor must stand. 

Tliis question has never been decided by this court, but it is con- 
ceded, and seems to be well settled by accumulated decisions in foreira 
courts, as well as the tribunals of our own country, that the law of we 
State of Mississippi would control the marital rights of the husband. 
Story, Confl. of Laws, 165, 166, 167, arid cases cited. 

The record does not show, whether or not any schedule of the prop- 
erty owned by the defendant was recorded in accordance with the 
directions of the sixth Section of the Act for the protection of the 
rights of married women. — Hutch. Dig., 498. The question was not 
raised in the court below, by demurrer or otherwise. We are compelled 
to adjudicate the rights of the parties upon the facts stated in the 
record. 

Let the decree be ajirmed. 

DONOR AND DONEE— PROMISSORY NOTE— GIFT. 

A promissory note may be the subject of a gift inter vivos or miim 
mortis, but| in either case, an actual delivery to the donee, or to a 
third person for him, is essential to its validity. Joms v. Deyer et ux,^ 
16 Alabama R., p. 221. (1849.) 

Collier, C. J., cited Sims v. Sims' Adm*r, 2 Ala., 117, and 
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there cited ; EasUy v. Dye, 14 Ala., 168 ; Pitfa v. Mangum, 2 Bniley, 
688 ; Fowler v. Stuart, 1 M. C, 604 ; Emng v. Ewing, 2 Leigh., 
887 ; Pearson v. Pearson, 7 Johns., 26. 



DOWERr-FRAUDULENT CONVEYANCE BY HUSBAND. 

Although a wife join her husband in conveying lands, if that con* 
▼eyance be set aside as fraudulent, at the instance of creditors, and the 
land is Efold and conveyed under a deci^ee for the benefit of such cred- 
itors, after the death of the husband, the wife will be entitled to dower 
in these lands. 

The ri^ht to dower rests in action only. Before assignment, it can 
not be ahened by the widow, nor sold on execution against her. She 
may release it to the owner of the fee, but cannot transfer it to a 
stranger. When assigned, it becomes the subject-matter of sale and 
transfer. 

A widow is only entitled to take her dower according to the valua- 
tion of the land at the time of the alienation ; she is not dowable of 
improvements put upon the land, but is entitled to the benefit of its 
increased value, arising from other causes than the labor and expendi- 
ture of the alienee. Summers v. BaJih, 13 Illinois Kep., p. 483. ( 1862.) 

Tbsat, C. J., for defendant in error, cited Blain v. Harrison^ 11 111., 
884; Stinton v. Summer, 9 Mass., 143 ; Robinson v. Bates, 3 Met., 
40 ; 4 Kent's Com., 66 ; Thompson v. Manow, 6 Serg. & Rawle, 289 ; 
Walker v. Schuyler, 10 Wend., 481 ; Catlin v. Ware, 9 Mass., 218; 
Tod V. Baylor, 4 Leigh., 498; Lawson v. Merton, 6 Dana, 471 ; Bar- 
my V. Froumer, 9 Ala., 901 ; Eussell v. Gee, 2 Mills. 8. C. R., 264 ; 
Allen v. McCoy, 8 Ohio, 418 ; Wooldridge v. Wilkins, 3 How. Miss. 
R., 360 ; McClanahan v. Porter, 10 Missouri, 746 ; Wilson v. Oatman, 
2 Blackf., 223 ; Lewis v. Jam£S, 8 Humph., 637 ; Green v. Tenant, 2 
Harrington, 336 ; 4 Kent's Com., 68. In Powell v. Munson and 
Brimfield Manufacturing Co., 3 Mason, 347. 



DOWER— IN ALLOTTING DOWER IN EQUITY — HOW 

COMPUTED. 

In allotting dower in equity to a widow, it must be computed accord- 
ing to the value of the land at the time of alienation by the husband, 
aiid not according to its value at the time of the allotment. Linn v. 
BMnsondt Polhrd^ 21 Alabama Supreme Court R., p. 647, (1863.) 

CszLTOK, J.y cited Beavers <t Jemison v. Smith, 1 1 Ala. Rep., 20 ; 
« Mason's C. C. Rep., 367 ; Francis et al v. Garrard, 18 Ala. R., 796 
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DOWER-JUDGMENT— DEATH OF HUSBAND. 

Where judgments had been obtained against the husband prior to 
the marriage with his wife, and his estate insolyent : Beld, that on the 
death of the husband, the wife was entitled to dower in his lands 
which had not been sold under the judgment; that, although the judg- 
ments created a lien upon his lands, his seisin thereof was not divest^ 
until levy and sale under the execution, in the manner pointed out by 
Ihw.—Gfrem v. Causey, 10 Cobb's Georgia Rep., p. 485, (1852.) 

Warnbr, J., cited Prince, 249 ; Cobb's New Digest, 229. 



DOWER— UNSEALED INSTRUMENT, IN FORM OF DEED 
OF CONVEYANCE OF LAND, SIGNED BY THE HUSBAND 
AND WIFE. 

An unsealed instrument, in form of a deed of conveyance of land, 
signed by husband and wife, though containing a formal relinquishment 
of her dower, is no bar to a suit brought by her to recover dowei*. 
Manning v. Lahoree, 33 Maine Rep., p. 343, (1853.) An instru- 
ment having no seal upon it can not be regarded as a deed, for in law 
a deed is an instrument under seal. — Co. Litt., 35, b. ; 2 Bl. Com.» 
29'5 ; Shep. Touchst., c. 4, p. 50, 56 ; 4 Kent's Com., 452 ; Warren 
V. Lynch, 5 Johns., 239 ; Jackson v. Wood, 12 Johns., 73. 



DRAFT FOR A SUM CERTAIN, PAYABLE GENERALLY 
AND UNCONDITIONALLY. 

A draft for a sum certain, payable generally and unconditionally, in 
which the drawer, the drawee, and the payee are named, is a c^sh 
draft or inland bill of exchange, although it states the same to be due 
for property bought by the drawer of the drawee, and is not payable 
to order. 

A cash draft accepted may be given in evidence under a court' for 
money had and received, in an action by the payee against the acceptor. 

A statement by the drawee of a draft, that he has accepted it, but 
will not be able to pay it until be gets returns from certain goods, is 
not a conditional acceptance, but evidence that the draft has been pre- 
viously accepted and is now due. — Wells v. Brigham, 6 Cushing's 
Supreme Judicial Court Rep., p. 6, (1853.) 

Shaw, C. J., cited The King v. Box, 6 Taunt., 326 ; HausouUier y. 
Eartsinck, 1 T. R., 733. 
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DRUNKENNESS— OCCASIONAL ACTS OF— FIXED HABIT 
OF DRUNKENNESS. 

Occasional acts of drunkenness will not constitute the person an 
habitual drunkard, but it is necessary that he should constantly be in 
an intoxicated state. A fixed habit of drunkenness will constitute a 
person an habitual drunkard. — Ludwick y. The CommonweaUh, 18 
Fennsykania Supreme Court Rep., p. 172, (1853.) 



ENDORSER-DEATH OF ENDORSER BEFORE DELIV- 
ERY OF THE NOTE— DELIVERY OF NOTE BY EXECU- 
TOR, AFTER DEATH OF ENDORSER. 

H. endorsed a promissory note, but did not deliver it After the 
death of H., his executor delivered the note to the plaintiff : ffeld, that 
the plaintiff bad no title to sue on the note. — Broomoffe et al, v. Lloyd 
et al, 1 Welsby, Hurlstone & Gordon's R., p. 32. Eng. (1849.) 

(Phipson, cited Marstm v. Allen, M. & W., 494 ; Bex, v, LamhUm, 
5 Price, 442 ; Adams v. Jones, 12 Add. & Ellb, 469.) 



ENTRIES IN THE BOOKS OF A BANK— NOTE— EVI- 

DENCE. 

•Entries in the books of a bank which was the former holder of a 
promissory note, made while it was such holder, are not admissible to 
show that it was paid when it became due, against one to whom it is 
subsequently transferred for value. Such entries are only equivalent to 
the oral declaration of a former holder. — Jermain v. Worth and another, 
6 Denio's R., p. 342, N. Y., (1860.) 



EXCHANGE NOTES— ACCOMMODATION PAPER. 

V. gave his note, for tllO, toT., in exchange for T.'s note of the 
same date and amount. The exchange was made to enable the payees 
respectively to raise money. T. applied to the plaintiff to purchase 
V.'s note, who agreed to do so, if T. would endorse it and procure the 
defendant to endorse or sign it, as security. T. thereupon procured the 
defendant to sign the note, as " security,'* and he endorsed it, and the 

Slaintiff purchased the same for $96. In an action against the defen- 
ant, together with Y. and T., as the makers and endorser of the note, 
the referee found, as a matter of fact, that the transaction was in good 
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faith a sale of the note to the plaintiff, by T., and that it was not a de- * 
vice and cover for usury. Held, that the agreement was, in effect, the 
transfer of the several note of V., and the giving, by the defendant, of 
his several note, to secure its payment ; and that the defendant being 
liable, not for the whole amount specified in the note, but only for the 
sum actually advanced by the plaintiff, his obligation was free from the 
taint of usury. 

In such cases, where the contract is, upon its face, for the payment 
by the surety of the whole amount secured to be paid by the instrument 
negotiated, the court will go behind the contract, and receive evidence 
of the consideration, in order to limit the recovery to the amount actu- 
ally paid as a consideration for the undertaking, and thus to uphold the 
transaction. 

No matter what form the transaction may assume, or in what way 
the party may bind himself,if the obligation is assumed upon the trans- 
fer of an instrument valid at the time of the transfer, in the hands of 
the assignee, the liability is limited to the amount actually paid. — CM 
V. Titus, 13 Barbour's Supreme Court Rep., page 45, (1853.) 

W. F. Allen, J., cited Rice v. Mather, 3 Wend., 62 ; Dowe v. 
Sehutt, 2 Denio., 621 ; Powell v. Waters, 8 Cowen, 669; Cameron v. 
. Chappell,{24 Wend., 94;) Munn v. 71m Commission Company, 15 
John. Rep., 44 ; Braman v. Hess, 13 id., 62 ; Rapelyer, Anderson, 4 
Hill, 472 ; Brovm v. Mott, 7 John., 361 : Cram. v. Hendricks, 7 
Wend., 569 ; Afassuzan v. Mead, (21 id., 286 ;) (Story on Promissory 
Notes, § 57 ;) Munford v. Am. Idfe Ins. and Trust Co,, (4 Comst., 
463.) 



EXECUTOR AGAINST CO-EXECUTOR—DEBT OWING BY 
EXECUTOR TO THE ESTATE— DECREE OF SURROGATE. 

An action may be maintained by executors against their co-executor, 
to compel him to pay a debt he owes the estate, and which is neces- 
sary to pay a sum decreed by the surrogate to be due from the estate 
to the plaintiffs, for moneys paid by them on account of the estate. 

The surrogate's decree, upon a final accounting of the executors, is 
no bar to such an action, where it appears that the defendant had never 
rendered an account of the debt due from him to the estate, and the 
same was not embraced in the proceedings upon the final accounting. 
Wurts y. Jenkins, 11 Barbour's Supreme Court Rep., p. 646, (1852), 

N. y. « 

Harris, J., cited Smithy. Lavfrence, (11 Paige, 206;) Decker y, 
MUkr, (2 Paige, 149 ;) (2 R. 8., 94, § 65.) 
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EXECUTION— LEVY 01#LAND— EVIDENCE OF OFFICER. 

An officer who has levied an execution on land, and in all his pro- 
ceedings has conformed to the directions of the creditor, is a competent 
witness for the creditor, in a suit, broiight by him, to recoyer possession 
of*ihe land so taken in execution, involving the legality of the pro- 
oeedings. 

Where an officer, serving an execution, made demand of the debtor 
of money and chattels to satisfy the execution, and no personal pro- 

E»rty was o£Pered to him to be levied upon ; it was held, that he might 
wfully levy such execution upon the land of the debtor, though he, at 
that time, owned and possessed personal property sufficient to 
satisfy the execution. — Graves v. Merwin, 19 Connecticut R., p. 96, 
(1849.) 

(Setmour and Sandford, cited Taglcr v. United States, 3 Howard, 
197 ; Btidlej v. Bolles, 24 Wend., 465, 471, *2 ; Carrington v. ffola- 
Urd, 17 Conn., 630; Spencer v. Champion, 13 Conn., 11 ; Isham v 
Dawner, 8 Conn., 282 ; Allen v. Gleason, 4 Day., 376.) 

The levy of an execution on real estate does, not divest the title of 
the defendant, and if the execution is returned without a sale, and the 
defendant die before any further proceedings are had thereon, the title 
descends to the heirs at law. — Fry v. The Branch Bank at Mobile, 16 
Alabama R, p. 282,(1849.) 



EXECUTION— LEVY ON PERSONAL PROPERTY. 

The levy of an execution on personal property, is a satisfaction, so 
far as to throw upon the plaintiff the burden of proving, either that it 
I was insufficient, or that its proceeds were applied to the extinguishment 

I of prior liens, or that it was otherwise unproductive, and made so with* 

i oat fault in the plaintiff, or the levying officer. 

A levy upon personal property, sufficient to pay the debt, which is 
dismissed by the plaintiff, with the consent of the defendant, extin- 
guishes the judgment, so far as « third persons may be effected by it 
Newsom et al. v. McClendtm et al., 6 Georgia R., p. 392, (1849.) 

(NisBET, J., cited Curan v. Colbert, 3 Kelly, 249 ; 5 Hill, N. Y.. 
377; 2ib.,364; llJohns., 110; 17 Johns., 274 ; 4 Wend., 332 ; 5 
Conn., 392 ; 1 Salk., 323 ; 6 Mod., 292 ; 1 Roll. R., 57 ; 2 Saund., 
47, note 1 ; 2 Hiirs Ch., 99 ; 1 Bailey, 142 ; 4 Mass., 403 ; 2 Pick, 
586 ; 1 Brock., 171 ; 9 Johns., 98 ; 1 Richardson, 434 ; 23 Wend., 
490 ; 1 Watts <fe Serg., 251 ; 4 Smedes <fe Mar., 118 ; 3 Yerg., 297 ; 
6 Yerg., 246, 305.) 
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FACTOR DISPOSING OF THE GO«DS OF HIS PRINCIPAL 
NOT WITHIN THE ORDINARY MODES OF TRANSACTING 
THE LIKE BUSINESS. 

Whenever a factor barters or otherwise disposes of goods of his 
principal, in a manner not authorized by his principal, and not within 
the ordinary and accustomed modes of transacting the like business, 
the principal may follow and reclaim the property, whether the per- 
son dealing with the factor knew him to be such or not, and aUhough 
the factor was in possession of the goods, and sold them in his own 
name. — Potter v. Denmson, 5 Gilmui's R., p. 590. Ills. (1840.) 

Trumbull, J., cited Story's Agency, Sees. 110, 134, 224, 225; 
Dunlap's Paley's Agency, 219, 213; 2 Kent's Com., 625; Eodrigaez 
V, Heffeman, 5 Johns. Cb. 417.) 



FACTOR— GOODS CONSIGNED TO FACTOR, UNDER AN 
AGREEMENT TO APPLY PROCEEDS TO REPAY ADVAN- 
CES PREVIOUSLY MADE. 

When goods are consigned to a factor, under an agreement that h^ 
shall sell them and apply the proceeds to repay advances previously 
made by him to the consignor, he must, b order to acquire a valid lien 
upon the goods, as against the creditors of the consignor, have the 
actual or constructive possession of the goods. 

An agreement was made between a manufacturer of cloth in this 
State and the plaintiffs who were commission merchants in New York, 
by which the manufacturer was to send his cloth to the plaintiffs for 
sale on commission, and was to draw upon them in advance of the 
sales, and also m advance of sending the cloth if necessary, upon send- 
ing the invoices of cloth forwarded, or to be forwarded, and the plain* 
tiffs were to apply the avails of the sales to repay their advances. 

Under this arrangement^ the consignor forwarded to the plaintiffs, 
from time to time, invoices of the cloth sent, and to be sent, and the 
cloth was then sent to the forwarding merchants at Burlington, and was 
by them sent to the plaintiffs as soon as was convenient. 

The drafts were drawn and the acceptances charged, and sales credit- 
ed upon general account. No bill of lading was sent to the plaintifib, 
but shipping lists were sent by the forwarding merchants to their 
agents m New York, describing the consignor, the consignees, and the 
marks upon the goods, in order to guide the agents in delivering the 
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goods to the coiisigneeB. And it was hdd« that tbe gooda> lifter beii^ 
sent to the forwardiDg merchants, and while upon their transit between 
Burlington and New York, remained at the risk and subject to the con- 
trol of the consignors and liable to attachment by their creditors, Elli- 
ott & Bradley. 28 Washburn's YermcMit R., p. 217. (1852.) 

' D. A. Smallex and E. J. Phelps for defendants, cited Kinlock v. 

Craig, 3 T. R, 119, 788; Nichols v. Clent, 8 Price, 422; Mitchell v. 
Sde, 89 E. 0. L., 260 ; £ruce v. Wait, 3 M. & W., 14 ;• Jaquei v. 
Morris, 5 E. C. L., ^88; Patter v. numpsm, 2 M. <fe S., 849 ; Th 
Frances, 8 Cranch, 418 ; [3 U. S. Cond. R., 191;] Riherg v. Snell, 2 
Wash. C. C, 408 ; imc^^cHff V. Br(non, 1 Johns., 1; Eailh y. Smith, 1 
B. <& P., 663 ; .^idersonY. Clark, 9 E. C. L„ 300; Walley v. Mont- 
gomery, 3 East, 6B6; JEvans v* Martel, 12 Mpd., 156; JRusscll v. 
FiUmore, 16 Vt^ ISO. : 

A. Pbck and C. D. Eassok for plainti£fs, Burdick y. AJuny, 3 Vt., 
307; JBadlam v. Tucker, 1 Pick., 899 ; Seott v. Seh^Uy, 8 East., 467 ; 
Story on Ag., §§ 111, 378-376 ; Bui N. P., 83; Arnold v. Jefferf.m, \ 
Ld. Kaym., 276 ; Fowler v. iW», 1 B. & P., 44; Morrison v. Giau, 

2 Bing., 260 ; 2 Saund. PL & Ev., 86, 38 ; Bice v. Austin, 17, Ma&s., 
203; Storv on Ag., §§ 377, 378 ; The Frances, 8 Cranch. 418 ; 9 E. 
0. L., 300 ; 4 East., 211 ; 3 B. & P., 582 ; 1 ib., 663 ; Holhrook et 
al., V. Wight, 24 Wend., 169 ; Hammond v. Barclay t 2 East., 227 ; 
Bart T. Saliby, Z Camp., 628. 

Ebllooo, J., cited Bruce v. Wait, 3 M. & W., 14 ; Kinlock v. CVa?y, 

3 T. R., 119 ; Nichols v. dent, 3 Price, 422 ; The Frances, 8 Cranch, 
418 ; HaiUe v. Smiih, 1 B. <fc P., 663 ; Anderson v. C/arA, 9 E. C. L., 
800; Nichols v. (7&n/, 3 Price, 422; Ricey Austin; 17 Mas3., 197; 
Coxe V. ffamden, 4 East., 211 ; ffammonds v. Barclay, 2 East., 227 ; 
iETan^ v. ^Sf^ft^, 8 Camp., 628; BMrook v. ITt^M 24 Wend., 169. 



FACTOR— LIEN FOR GENERAL BALANCE, UPON GOODS 
WHICH COME TO HIS HANDS AS FACTOR. 

A factor can only claim a lien for his general balance, upon goods 
which come to his hands as factor. 

A^A Co., who carried on business at Hull? as inerchants, factors, 
ship and insurance brokers, and general agents^ had various dealings, as 
factors with B & Co., of London. Whilst th^e dealings were going 
on between them, B & Co. wrote to A & Co., requesting them to get 
a policy of insurance effected for them on the ship Fxporter^ for a .voy- 
age from the Downs to South Amr^rica, thence to the Wt^st Indies. . 4 
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& Co. procured the insun^nce to be effected, and B Ac Co., remitted 
them the premiums — the Policy remained in the hands of A & Co. 

That A 4" Co. were not entitled to hold the policy as a lien for the 
general balance due them, as factors, from B 6i Co. — Dixon y. Starts- 
feld, 528 ; 11 English Law and Equity Pwep., page 528. (1853.) 



FALSE REPRESENTATIONS BY ONE, IN REFERENCE TO 
HIS OWN PECUNIARY RESPONSIBILITY. 

An action of trespass on the case cannot be sustuned for false and 
fraudulent representations made by the defendant in reference to his 
own pecuniary responsibility and circumstances, whereby the plaintiff 
was induced to sell him property upon credit. — Dyer v. TUUm, 23 
Vermont R., p. 313. (1852.) 

R. R. Thrall and W. H. Smith for defendant, cited 1 Chit. PL, 
109 ; 2 Stark. Ev., 467, 470 ; Fisher v. Brawn, 1 Tyl, 387 ; Starr v. 
Bennett, 5 Hill, 303 ; Williams v. JETieks, 2 Vt., 36 ; Otis y. Raymond, 
3 Conn., 413 ; Chit, on Cont., 322, n. (1.) Ferguson v. Sarrington, 9 
B. & C, 59; 1 Chit. PI, 342 ; JSddy v. Stafford, 18 Vt., 337. 

E. Edobrton for plaintiff cited Fasley v. Freeman, 3 T. R., 51 ; 
FitzsimfMms y.Joslin, 21 Vt.« 129; 1 Stark. Er., 1242; 19 Johas.* 
164. 



FALSE REPRESENTATIONS OF CHARACTER, WITH INTENT 
TO DECEIVK 

Where representations of character, ^c, are made which are ftdse, 
and are fraudulently made with the intention to deceive and defraud 
the person to whom they are made, and he thereby suffers, the party 
making such representations will be liable. 

But if the party making such representations, at the time they were 
made, had some information as to the matters slAted, and from the 
information he had received, he believed such statements to be true, 
and they were made without any fraudulent intention to deceive the 
plaintiff, he will not $e entitled to a verdict. The State Bank y. 
HamUton and another, 2 Carter's Indiana Supreme Court Rep., page 
467. (1853.) 

SiOTB, J., cited BusseU ▼. Clarke's Exe^s., 1 Cranch, 69 ; Faley r. 
A, 3 Dumf. d; &, 51 ; Haycr^t y. Cusay, 3 East, 92. 
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Fi^MILY 00MPK0MI8B 

To render a family compromise binding, there mnst be an honest dis- 
closure by each party to the other, of all such material facts known to 
them, relative to the rights and title of either, as are calculated to influ- 
ence the judgment in the adoption of the compromise, and any advan- 
tage taken by either of the parties of the known ignorance of the other, 
of such facts, will render the same void in equity, and liable to be 
set aside. — Smith v. Pincombe, 10 English Law and Equity R., p. 50. 
(1852.) 

Lord Truro, L. C, remarks, in page 53 : This principle I conceive 
to be recognized by Lord Eldon, in the case of Gordon v. Gordon, 8 
Swants., 400 ; also by Sir John Leach ; Harvey v. Cooke, 4 Russ., 58 ; 
by Sir L. Shadwell, V. C, in Groves v. Perkins, 6 Sim., 676 ; and by 
Lord Langdale, in Pickering v. Pickering, 2 Beav .31. 



FARMING CONTRACT. 

A special contract, that one party shall remain with the other and 
carry on his farm, until the decease of the latter, and shall then receive 
the farm in compensfition of his services, is broken and determined by 
a sale of the farm or a part of it by the owner, although for the pur* 
pose of paying an antecedent debt. 

If a special contract to cairy on a farm for the owner during his life, 
in consideration of receiving the same in compensation of such services, 
at the decease of the owner, is broken and determined by a conveyance 
of a part of the land, the other party may treat the contract as at an 
end, and recover, on the common counts, the value of the services pre- 
viously rendered. — Canada y, Canada, ^ Cushing's Supreme Judicial 
Court Rep., p;ige 15. (1863.) 

DewET, J., cited Felton v. Dickenson, 10 Mass., 287 ; and Bakw 
V. Corey, 19 Pick., 496 ; Smith v. Lowell Congregational Mseting- 
house, 8 Pick., 178 ; and Brewer v. Tyringham, 12 Pick , 647 ; Wkip^ 
plev, Dovo, 2 Mass., 415; Kimball v. Cunningham, 4 Mass., 502; 
£ames v. Savage, 14 Mass., 425; BUI v. Green, 4 Pick., 114; 2 
Greenl. Ev., § 104. 

i FATHER AND SON— AS TO IMPLIED OBLIGATION OF 

I FATHER, TO PAY FOR SERVICES OF SON, AFTER AR^ 

RIVING AT AGE. 

The law implies no obligation on part of the father to pay for ser- 
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vioes rendered by the son after he arrived at majority, and before he 
left his father's house, in a case where the services rendered were such 
as the son had been accustomed to render before he arrived at majority, 
and where there was no agreement on the part of his Father to pay 
for tbem*— i2e9or v. Johnson, 1 GaJ1«r's Indiana Supreme Court Rep., 

ige 100, (1863 ;) Candar's case, 5 Watts and Serg., 613 ; Weir v. 

Veir's Adm'r., 3 B. Mon. 



FATHER AND SON— GOODS SOLD TO THE SON ON THE 
CREDIT OF THE FATHER— IMPLIED CONSENT OF FA- 
THER— CONSTRUCHVE NOTICE. 

A son^ who had several times, with his father's express consent, 
bpught goods of T. in the name and on the credit of his father, again 
bought goods of T. in the name of his father, on six month's credit ; T. 
charged the goods to the father, and immediately wrote a letter to 
him, informing him thereof, and stating that he supposed it was cor- 
rect, but thought proper to give him notice : The father made no reply 
to this letter. Held, in a suit by T. against the father for the price of 
the goods, that the jury were warranted in inferring, from the father's 
sSence, his consent to the transaction thus notified to him. Held, aUo, 
that such consent was proof either of an original authority to the son, 
or of a subsequent affirnunce by the father, which bound him to pay 
for the goods.— Thayer v. WhiU, 12 Metcalf's R., p. 343, (1849.) 



FEME COVERT— BOND AND WARRANT OF ATTORNEY 
TO CONFESS JUDGMENT, BY A MARRIED WOMAN 
AND HER HUSBAND— SALE OF HER REAL ESTATE 
UPON SUCH JUDGMENT. 

A bond and warrant of attorney to confess judgment by a married 
woman and her husband is void, as to her, and a sale of her real estate 
upon audi judgment and the purchase of it, during the coverture, by 
the plaintiff in the judgment and execution, did not divest her title. 

In an ejectment by such female for the land thus sold, brought afU^ 
the termination of the coverture, against the vendee of the said pur- 
chaser, it was held, that the record of the proceeding against the hus- 
band and wife disclosing the fact that plaintiff was a feme covert at the 
time of the execution of the bond and judgment thereon and sale, the 
vendee of the purchaser who paid but a small consideration for the 
land, was in no better condition than the purchaser himself. The 
judgment and proceedings under it, being void as to the wife, were not 
conclusive asainst her in this action. 

It was V80 held, that the plaintiff in such an ejectment was r^ 
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bound to tendei to the defendant her share or proportion of the pur- 
chase-money paid by the defendant, after hia purehase, to the Com- 
monwealth for a patent for the land. If he has a claim against the 
plaintiff for contribution, it must be made, if at all^ in some other form 
of action. — CaldweUvr Wttlier^^ 18 Pennsylvania Supreme Court R„ 
p. 79. (1858.) 

Cbahbsrs, J ,, CAted:'Darfnne6 y. ScoUt^ Wh.^ 318 yjame^ ¥. Fowler, 
12 Mod., 101 ; Lambert ▼. Atkins, 2 Camp., -298 ; Bwd v. Jewson, 
cited by Buller, J., in Term Rep., Godfrey's case, 11 Co., 44 ; Ran- 
dal's case, 2 Mod., 808; Wmttry. Berry] Cro. Eliz., 199 ; Camjfibell 
r. Kent, 8 Pom. Rep., 80 ; Axst of 1705 ; Arnold v. Q^r, 1 Rawle., 
228 ; Feger v. Kroh^ 6 Watts, 294, and Feger v. Keefer, id., 297 ; 
Warder v. TabUer, 4 Watts, 286 ; Nees v. Van Swearingtr, 7 Ser;& 
R., 196 ; Hoffman v. Strokecker, 7 Watts, 86 ; and GMs v. Neely, 
id., 805. 



FEME COVERT— NEXT FRIEND. 

A feme covert cannot sue at law, by her next friend. — Jordan r, 
Ornary, 19 Alabama R., p. 618. (1852.) 

CoLBif AK, J., cited 1 Chitty, 28 ; 9 Ala., 855. 



FEME SOLE—LAND DRAWN IN LOTTERY— MARRIAGE 
BEFORE GRANT ISSUED. 

A feme sole having drawn land in the lottery, and married before 
the grant issues, the land does not belong to the husband by the mar- 
ital right ; and if it does not issue until after the death of the husband, 
the land belongs to the widow, and not to the representatives of the 
\m}mQ\,—8eSter v. WUUam, 10 Cobb's Georgia R., p. 186. (1853.) 



FIDUCIARY POSITION. 

A pei^n holding a fiduciary position cannot deal with property in- 
trusted to him, for his own benefit ; but the profit of any contract be 
may make concerning it, belongs to the owner of the property. — Spat' 
hawk 4b A, v. Atknd A„ 1. Foster's Report, p. 9. (1852.) New 
Hampshire. 
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FORGERY OF PROMISSORY NOTE-^INDI JrMENT. 

A eharge in an indictment for forgery, that the defendant had forged 
a promissory note, described in the indictment as a note without a seal, 
is not supported by evidence tending to prove that defendant had com- 
mitted forgery of a note under seal ; it is error in the court to admit 
such evidence in proof of the charge. — SdotkHart t. The StaU of Ohio, 
20 Ohio Supreme Court Rep., p. 49, (1851.) 

JoBK E. Hakna, for State, cited Briggt ▼. Taylor, 9 Wheat, 483 ; 
Bofddin and 'Wife v. Massie^ 1 id., 122, and note at the end of the 
case ; 1 Peters, 691 ; id. 99 ; United States v. Reybourtiy 6 id., 364 ; 
13 Johns., 93 ; 17 id., 294 ; How. v. BaU, 14 East, 276. 

R. W. P. MusB (prosecuting attorney), on the same side, cited 
Wharton Am. C. L., 161 ; 8 Mass. R., 82 ; 1 id., 7, and note ; 14 
East R., Spfague's case; 13 Johns. R., 90; 1 Chit. Cr. L., 566-7, 
67.8-9; 16 Wend., 622. 



FRAUD IN LAW— FRAUD IN CHANCERY. 

At law fraud must be proven, in chancery it may be presumed. 
Arnold t. Grimes, 2 G. Greene's R., p. 81. (1862.) Iowa. 

Adams on Ejectment, 467 ; 3 Black. Com., 431, 437, 439 ; 3 P. 
W., 139 ; Pow. on Con., 21,8 Con., 370. 



FRAUDULENT REPRESENTATIONS BY PURCHASER TO 
OWNER OF LAND. 

Where a person desired to purchase land from a party who was igno- 
rant that he had any title to it, or where the land was situated, and the 
purchaser made fraudulent representations as to the quantity and quali- 
ty of the land, and also, as to a lien which he professed to have for 
taxes which he had paid, and finally bought the land for a grossly in- 
adequate price, the sale will be set aside. — Tyler et vx„ v. Black, 13 
Howard's U. S. Supreme Court R., p. 280. (1852.) 

This case was argued by Mr. Fssbshdsn for the appellants, and Mr. 
Rows for the appeUee. 

FsssENDXK cited Story's Commentaries on Equity Jur., §§ 246 and 
246, (§ 246;) Fonb. Eq., B., 1,C, 2, § 9, note e; Sug. Vend., 



TRBIOHT— CONTAAOT BT OWMBB . T OANAL-BOATS, BTO. 191 

6th Amer. £d., p. 317, and note 2 ; Jer. Eq. Jurisd., 48a, and notea ; 
Bug. Vend., 6th Amer., Ed., 820; Jer. Eq. Jur., 483, (note 1) ; 
Ckgood V. Franklin, 2 Johns. Ch., 1 ; In turner v. Barvey, 1 Jacob's 
Gh. R., 169; in hill on Trustees, 152; Seymour v. Delancey, 6 Johns. 
Ch. R., 222. 

Mr. RowB cited 1 Story's Eq. Jur., §§ 244, 245, 246 ; 1 Sugd. Vend., 
(422, 423) 818, 319, and cases there cited; 2 Kent's Com., (5th Ed.) 
490 ; Fax v. Macreth, 2 Bro. C. C, 420 ; Laidlow v. Organ, 2 Wheat, 
178 ; 1 Story's Eq. Jur., § 207 ; Hepburn v. Dunlap, 1 Wheat., 
179; AtMie v. Medlyeot, 9 Ves., 13; 1 Madd. Ch., 253; Bayiey y. 
Merrel, Cro. Jao., 386 ; 3 Bulstr., 95. 



FRAUDULENT CONVEYANCE, AS TO VALIDITY OF. 

A fraadulent conveyance is valid, as to the grantee, against the 
grantor and his heirs. — Laney v. Laney and others, in error» 2 Carter's 
Indiana Supreme Court Rep., p. 196. (1853.) 

FMey v. Cooky, 1 Bkckf., 262 ; Drinkwater v. Drinkwater, 4 Mass., 
854; 1 Story's Eq. Jur., 899 ; Doe r. Roberts, 2 Barn. 6s Aid., 367. 



FREIGHT— CONTRACT BY OWNER OF CANAL-BOAT — 
SALE OF CANAL-BOAT. 

I Where the owner of a canal-boat contracted to carry property from 

Buffalo to Albany, and in the course of the trip, and after he had lost 
a part of the property, sold his boat, the remainder of the cargo being 
on hoard, to another person, who received the bill of lading and an order 
from the shippers of the cargo, on the consignees, for the amount due 
for freight, and then performed the remainder of the trip and delivered 
the bill of lading with the residue of the property to the consignee ; 
Held, that the purchaser stood in the place of the former owner of the 
boat in respect to the claim for freight, and could only recover where 
such former owner could recover. — HinsdeU, et, aL, v. Weed, 5 Denio's 
R., p. 172. N. Y. (1850.) 

(McEissooK, J., cited Abbott on Ship., by Story, 800, § 9 ; 3 Kent 
227, 3rd Ed. ; Ritchee v. Atkinson, 10 East., 295 ; Post v. Robertson, 
1 Johns., 24, 27 ; Welch v. Hicks, 6 Cowen, 504.) 
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3BNERAL AGENT—AS TO GENERAL AGENT EMPLOYING 
ATTORNEYS AND COUNSEL, ON THE CREDIT OF HIS 
PRINCIPAL. 

A general aeent is not authorized to employ attorneys and counsel, 
on the credit of his principal, to commence and prosecute a suit in favor 
of a servant of the principal for a personal injury done to such servant 
while engaged in the business of the principal. 

Therefore, where the hands engaged in running a packet boat were 
assaulted and beaten by the hands employed in a boat running in an 
opposition line, and the general agent of the association to which the 
first mentioned boat belonged assumed onbeha,lfof his principal to em- 
ploy attorneys to commence suits in favor of the persons so beaten ; 
JSeld, th&t the principals were not liable for the attorneys' bills. — Coeh- 
ran Jk B/Uhbun v. MwUm, 5 Denio's R., p. 482 ; N. Y., (1850.) 



GENERAL CHARACTER, PROOF OF, IN A CRIMINAL 

CASE. 

In a criminal prosecution, the defendant cannot prove particular 
acts of his good conduct, neither can the Stale prove particular acts of 
his bad conduct, but proof of general character is alone admissible. 
Ungleman v. The State, 2 Carter's Supreme Court Rep., p. 92, 
(1863); 1 Chit. Cr. L., 5H; 2 Russ. on Cr., 704; Greenl. on Ev., 
125 ; Redman et al. v. The State, I Blackf., 06. 



GOLD DUST. 

Gold dust is not cash within the meaning of a contract calling for 
the payment of eash. — Chtnier v. Sanches, 1 California R., p. 45, 
(1851.) 



GOODS RECEIVED IN THE CITY OF NEW YORK, TO BE 
DELIVERED IN ALBANY, DESTROYED BY FIRE BEFORE 
REACHING PLACE OF DELIVERY. 

Goods belonging to the plaintiff were received at the City of New 
York by the defendants, who were common carriers on the Hudson 
River between Albany uid New York, to be oaitied by them to Albany 
and there delivered to A., the agent of a line of boats on the Erie 
canal. The goods were put on ^ard a barge of the defendants, at 
New York, and taken to Albany, where they arrived on the morning 
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of the If th of August, 1848. A portion of them ^ere unloaded from 
the barge, and put into a float in the Albany basin, belonging to the 
defendants, which was a stationary floating craft, kept for the purpose 
of receiving goods brought up the river, and from which goods were 
shipped into canal boats to be taken West. While the goods were in 
the process of being passed from the barge to the float, and before 
they were delivered to A., they, toffetfaer with the barge and float, 
were destroyed by a fire which origmated in the City of Albany, and 
nfterwards spread to the piers and shipping. Meld, that the defen- 
dants, having contracted to deliver the goods to A. at Albany, they 
continued to hold the relation of common carriers until the goods were 
so delivered, or until a reasonable time should have elapsed after no- 
tice to A. of their arrival, and aa offer to deliver ; and that they were 
liable for the value. 

Held, aho, that the defendants were not to be treated as warehouse- 
men of the goods, after the arrival of the barge at the pier at Albany : 
That they had no right to warehouse the goods, except in case of the 
absence of A., or his refusal or neglect to receive them, after notice. 

Heid, further, that it was not such a case of inevitable accident as to 
excuse the carriers from their common-law liability for the loss of the 
goods. — MiBer v. The Steam Navigation Company, 18 Barbour's Su- 
preme Court Rep., page 361, (1653.) 

Welles, J. cited Parsons v. Monteath, (Ante., p. 353) ; Ooold and 
others v. Chapin it MaUory, (10 Bar., 612.) 



GOODS SOLD TO BE PAID FOR ON DELIVERY, BY NOTES. 

Where goods, sold to be paid for on delivery, by notes, are delivered 
to the purchaser, without the notes being given or demanded, the pre- 
sumption is that the condition is waived, and that a complete title vests 
in the purchaser. 

This presumption may be rebutted by proof of such declaration, or 
acts of the parties, connected with the circumstances of the case, as 
show an intention that the delivery should not be considered complete, 
until performance of the condition. , 

The question with what intention the delivery in such case is made, 
where any doubt arises, is one of fact for the jury. 

If the actual delivery is complete, the burthen of proof to establish 
the condition, rests upon the vendor, or person setting it up. 

After actual delivery (although as between the parties to the sale 
such delivery may be conditional), a bona fide purchaser from the 
vendee gets a perfect title. — Smith v. Lynes, 1 Selden's Rep., p. 41, 
(1853.) 

Paige, Justice, cited (2 Kent's Com., 496-7 ; Chapman v. Laihrov, 
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6 Cow., 110, and 115, note a ; Lupin v. Marie, 6 Wend, 80, in error, 
Marcy J. ; Fumiss v. Hone, 8 Wend., 247, in error; Car.eUm v. Su^n^ 
ner, 4 Pick., 516 ; Ilussey v. Thornton, 4 Mass., 405 ; Smith y. Dennie,, 
6 Pick., 262 ; People v. Baynes, 14 Wend., 662 ; in error, per Chan- 
cellor, 666, per Tracy Sen.; Shindler v. Houston, 1 Denio, 51, Jewett, 
J.; Buck V. Orimshaw, 1 Edw. Ch. R., 144); Lupin y, Marie^ 6 
Wend., 81. in error, Marcy J. ; Huasey v. Thornton, 4 Mass., 405 ; 14 
Wend., 566, (Tracy. Senator) ; Fumiss v. Bone, (8 Wend., 256) ; 
Smith V, Dennie, (6 Pick., 266) ; (2 Kent, 496) ; Buck v. Grimshaw, 
(1 Edw. Ch. R., 140) ; Bussell v. Minor, (22 Wend., 659) ; Keeler v. 
Field, (1 Paige, 312) ; Palmer y. Band, (13 Johns., 434) ; Haggarty 
V. Palmer, (6 Johns. Ch., 437) ; Bussell v. Minor, (22 Wend., 662) ; 
(6 Pick., 266-7) ; (6 Johns. Ch., 437 ; 1 Paige, 812 ; 1 Edw. Ch. R., 
146.) 



GOODS SOLD TO BE PAID FOR ON DELIVERY, AT A PAR- 
TICULAR PLACE— DAMAGE FOR NON-DELIVERY— AS 
TO DEMAND OF PAYMENT— CONTRACT EVIDENCE OF 
COMMERCIAL USAGE. 

Where goods are sold to be paid for on delivery to the purchaser, at 
a specified place, in an action by the purchaser against the seller for 
not delivering the goods, a demand need not be proved ; evidence of 
ability and readiness at the place appointed to receive the goods and 
pay for them according to the contract, is sufficient on the part of the 
plaintiff. 

A wiitten contract for the sale of goods, definite and certain in its 
terms, as to the goods sold, or which can be made so by testimony 
showing distinctly the subject to which the parties intended it to apply, 
cannot be controlled or modified in that respect by evidence of com- 
mercial usage. 

It is error in such case for the court to submit to the jury the evi- 
dence of such usage, as bearing upon the meaning of the terms of the 
contract. 

The testimony of one witness is sufficient to establish a commercial 
u^age, if his means of knowledge are abundant and his testimony full 
and satisfactory. — Vail and Adams, survivors of Thompson v. Btce, 1 
Selden's Rep,, p. 165, (1853.) 

Foot, J„ cited Coonley v. Anderson, (1 Hill, 519) ; (7*homas v. 
Graves, 1 Const. R. of S. Car., 150; Parrot v. Thatcher, 9 Pick. R,, 
426 ; Wood v. Bickok, 2 Wend., 501); Wood v. Hickok, (2 Wend R., 
601) ; Goodyear v. Ogden, 4 Hill., 104; Hinton v. Lock, 5 ib., 437; 
CoitY. Commercial Ins, Cc ^ 1 J. R., 385; The Recside., 2 Sum., 
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661 ; The Mutual Saf, Ins. Co. v. Hone, 2 Comst., 240, 241) ; The 
New York F. Ins. Co. v. Walden, (12 Johns. H., 519). 



GIFT OF CHATTELS. 

A gift of chattels accompanied by delivery will pass the property tp 
the donee. 

But the property will not pass unless the chattels be delivered. 

Where the property in chattels passes by a gift accompanied by de- 
livery, it cannot be reclaimed by the subsequent execution of a will by 
the donor bequeathing the property to another person. 

A testator, being the father of an illegitimate child by his niece, de- 
livered to his brother and executor certain promissory notes for the 
support of the child : Held, that this was a gift to the child of so much 
of the notes as was necessary for its support. 

Where an executor holds property delivered to him by the testa- 
tor, for the purpose of supporting the testator's illegitimate child, he is 
a trustee for that special purpose, and should not be charged with the 
property in his account, until after the death of the child, when he 
should be allowed for the sums expended for its support, and a reason- 
able compensation for his services. 

Where an executor, holding property o| the testator in tmst for a 
special purpose, appealed from the decree of the judge of probate re- 
lating to the fund, claiming no interest in the fund except as trustee, 
and the decree was affirmed in part, and reversed in part ; and the 
questions were sufficiently important to authorize the appeal, it was 
hMt that costs should be taxed for the executor. — MarsUm v. Mare- 
Urn, I Foster's Report, p. 491, (1852.) New Hampshire. 

Christie for the appellant, cited Story on Bailm., § 75 ; Israel v. 
Douglass, 1 H. Black. Rep., 242 ; Bac. Abr. Bailment, D. ; Tanner v. 
RtuseU, 1 Bos. & Pull, 295; Story's Eq. Jur., §§ 1041, 1044 ; Ch. 
Kent, 2 Com., 216 ; Marchioness of Annandale v. Harris, 2 P. Wms., 
432 ; HorUm v. 0%bs<m, 4 So. Car. Eq. Rep., 139 ; Burke v. Winthrop, 
1 Johns. Ch. Rep., 338. 

Emert for the appellee, cited Young v. Cawdry, 8 Taunt., 834 ; 
Shelley's case, 1 Salk. Rep., 296 ; Ram. on Assets, &c., 547, 548 and 
145, 146 ; 2 Stark. Ev., 447. 448 ; Jermison v. Hapgood, 10 Pick., 79 ; 
MUUr V. Thompson, 1 Wend., 447 ; Ellison v. Ellison, 6 Ves. Jr. Rep., 
666 ; Hughes ▼. Stuhhs, 1 Hare's Rep., 476 ; Qaskell v. Gaskell, 2 Y. 
k J. Rep., 502 ; Antrohus y. Smith, 12 Yes. Jr. Rep., 39 ; Edwards 
r. Jones, 1 My. & Cr., 226 ; Dillon v. Coppin, Halloway v. Headingtcn, 
8 Sim. Rep.y 321 ; Beatson v. Beatson, 13 Sim., Rep., 281 ; Ward v. 
Audhmd, 8 Sim« Rep., 871 S. C, 8 Beav. Rep. 291 ; Coiteen y. 
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Misdng^ 1 Madd. Rep , \*JQ ; Coyharv. Mulgrave, 2 Kean's Rep., 81 ; 
Jeffreys v. Jeffreys, 1 Cr. & Ph. Rep.-, 138; Cunningham v. Plunkett, 
2 Y. <fe C, V. C, 245 ; Mlis v. Nimmo, Lloyd & Goold's Rep., 333 ; 
ffalloway v. Eeadingion, 8 Sim. Rep., 324; Dillon v. Ooppin, 4 Mjl. 
& Cr., 646, 671 ; Jeffreys v. Jeffreys, 1 Cr. and Phil., 138, 141 ; Me- 
Intire v. Hughes^ 4 Bibb's Rep., 186 ; Dennison v. Ghekring, 1 Barr's 
Rep., 176, 170; BufonHs Heirs v. McKtk, 1 Dana's Rep., 107; 
Hayes v. Kershow, 1 Saodf. Rep, 268 ; Caldwell v. Williams, 1 Bai- 
ley's Eq. Rep., 176, 176 ; Fursaker v. R*»6ijwo», Pre. Ch. 476 ; Gilb. 
Eq. Rep. 139; 1 Greenl. Ev., Sec. 200, page 264, note E; Clark v. 
Vorce, 16 Wend., 196; Hayes v. Wendell, 11 N. H. Rep., 118; 1 
Greenl. Ev., § 437, page 644, (n.) 4. 

Gilchrist, C. J., cited Irons y. SmaUpisee, 2 B. db A., 651 i Cook t. 
Husted, 12 Johns., 188 ; Fink v. Cox, 18 Johns., 146 ; Bean v. «/oMi, 
8 N. H. Rep., 149; SwAth y. Smith, 7 C. <fe P., 401. 



GIFT MADE, IN PROSPECT OF DEATH. 

A mere gift made in proepect of death, and professing to pass to tha 
donee all of the property of the decedent, consisting of wearing ap« 
parel, a promissory note, a book of deposit in a Saving Fund Society, 
^c, to take effect after death, is not valid as a donatio causa moriiSf 
whether accompanied by delivery or not. Headley v. Kirby, 18 Penn* 
sylvania' Supreme Court Rep., page 326. (1858.) 

Shxppabd, for plaintiff in error, cited 3 Binn., 370; Wells r* 
Tucker, 4 Rawle, 62 ; 1 Dow & C„ N. S., 1 ; 2 Johns., 602 ; 3 Corn- 
stock, 121 ; Prec. in Ch., 300 ; 2 Ves., 431 ; Ward v. Turner, Law 
lib., 601; 2 Whar., 23; 2 Ves 431 ; Prec. in Ch., 269; 2 Kent., 
489 ; 2 B. <fe Aid., 661 ; 1 M. & M., 237 ; 1 Murph., 127 ; 8 Hump., 
603 ; 7 Taunt., 224 ; 3 Story, 766 ; 4 Grattan, 472 ; Roper on Legftn 
cies, 36 ; 3 P. Wnas., 366 ; 6 Gill. <fe Johns., 46 ; 2 Ves. Jr., Ill ; » 
Wharton, 22. 

LowRis, J., cited Roman Law (Inst., 2, 7, 1 ; 2 Domat. 4, 1, 8, 2, 
6) ; 2 Yes. Jr., 120 ; (2 Swanst., 98) ; 29 Charles, 2. 



GRANTOR— MENTAL CAPACITY OF THE GRANTOR— 
OPINION OF WITNESS FOUNDED UPON FACTS WITH- 
IN HIS PERJ30NAL KNOWLEDGE, DISCLOSED BY HIM 
ON THE TRIAL. . . 

Upon a question as to the menta» capacity of the grantor ia«dee^ 
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tlie opinion of a witness, founded upon facts within his personal know- 
ledge, and disclosed by him on the trial, is competent evidence. 

Culver V. Maslam, (7 Barb., 314,) approved; De Witt v. Barley, 
18 Barbour's Supreme Court Rep., page d50, (1853.) 

Parker, P. J., cited Culver v. ffaslam, (7 Barb., 314) ; Lester v. 
PitUford (7 Verm, Rep., 161), decided in 1835 ; Morse v. Crawford 
(7 Verm. Rep., 499), decided in 1846 Poole v. Richardson (3 Mass. 
Rep., 330); 8 Mass. Rep., 287; (6 Pick., 510) ; Gh-anty. Thomp- 
son (4 Conn. Rep., 203) ; Kinne v. Kinne (9 Conn. Rep., 102) ; 
Rambler v. Tryon (7 Serg. & Raw!., 90), decided in 1821 ; Wagan v. 
Small (11 Serg. k Rawle., 141); Oihson v. Oihson (9 Yerger, 
329) ; The State v. Glark (12 Ohio Rep., 488) ; Clary v. Clary, 2 
Iredell's Law Rep., 78,) decided in North Carolina m 1841. 



GUARDIAN AND WARD—CONTRACT. 

A Guardian can make no legal contract relating to the property of 
his wards by which he injures them and benefits himself. — Sparhavfk 
& A, V. Allen it A., 1 Foster's Reports, page 9 (1852), New Hamp- 
shire. 



GUARDIAN OF INFANT FEME— MARRIAGE ARTICLES- 
INFANT FEME, WHEN SUI JURIS. 

Marriage articles made between an infant feme and her intended hus- 
band, beneficial to her and her contemplated issue, are obligatory upon 
the parties, and will be enforced in a Court of Equity, by a settlement 
in conformity therewith, on the application of the issue of the marriage. 

Marriage articles entered into between the guardians of an infant 
feme and her intended husband, to which she is not a party, are of no 
obligatory fofoe upon her. 

An infant feme may by her acts, after she attains her full age and 
when sui juris, adopt )r raUfy a marriage agreement made for her by 
her guardians. — Real^ et aU, v. Rowan et als,, 5 Grattan's R., p. 414,' 
Va., (1849.) 
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GUARDIANS— AS TO LIABILITY OF GUARDIAN TO 
WARD FOR ASSETS WHICH WERE ONCE IN HIS 
HANDS, AND WHICH HE PAID OVER TO HIS CO- 
GUARDIAN, WHO AFTERWARDS BECAME INSOLVENT. 

One of two gruardians remains liable for assets which were once in his 
hands, but which he had Toluntarily deUvered over to his co-guardian. 

One of two guardians having assets of his ward in his hands, being 
about to remove, delivered to his co-guardian the property in his 
hands. He subsequently joined with his colleague in the statement of 
a guardianship account, and the latter afterwards became insolvent. 
On a petition for review, it was held that the former was liable for the 
balance due the wards. — Clark's appeal, 18 Pennsylvania Supreme 
Court Rep., page 175, (1858.) 

Chambers, J., cited JElliot v. Elliot, 6 Bin., 8 ; Say's Ex'm v. 
Barnes, 4 Ser. <fe R., 114 ; Jones* Appeal, 8 W. & Ser., 147. 



HANDWRITING— EVIDENCE— BOOK OF ACCOUNT KEPT 
BY ONE, WHO HAS SINCE BECOME INSANE. 

A book of accounts kept by one who has since become insane, and 
proved to be in his handwriting, b admissible in evtdence, on being 
verified by the suppletory oath of his guardian. And whether the de- 
gree of insanity, in a particular case, is such as to justify the admis- 
sion, is to be decided by the discretion of the presiding Judge. — HoU 
brook T. Gay, 6 Cushing's Supreme Court, Judicial Rep., p. 215» 
(1853.) . 

DxwsT, J., cited 1 Greenl. Ev., § 119, and notes ; Dodge r. Moth, 
a N. H., 282 ; Union Bank, v Knapp, 8 Pick., 96, 109. 



HIRED GIRL— CONTRACT FOR LABOR. 

A hired girl, who has contracted to labor for a speciQ^d term at a 
price agreed upon, and who has left the service of her employer previ- 
ous to the expiration of the term, may yet recover for the labor actu* 
ally performed by her, if it appear that she left in consequence of 
rudeness and improper conduct towards her by a member of another 
family residing in the same house, although it appear, that her em- 
ployer had no control over the other family, and that the two families 
were as distinct from each other as they could be while occupying the 
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BUne hotu6. — PaiUrton v. Ga^e^ 29 Wttabbtti-n's Vermont R., p. 558, 
(1852.) 

G. C. Cahoon, for plaintiff, cited Fenton t. Clark, 1 1 Vt.. 667 ; 
Blood Y. Eno9, 12 Vt., 626; Ripl^ v. Chipmant 18 VU, 288; St, 
AJbaru Steamboat Co. v. Wilkins, 8 Vt.. 64 ; Jfmir v. Bell, 6 Vt., 36. 

b. T. Brown, for defendant* cited Mullen v. Oilkineon, 19 Vt., 603. 



HOUSE BUILT BY ONE PERSON, UPON THE LAND, AND 
PARTLY WITH THE MATERIALS OF ANOTHER. 

A house built by one person upon the land and pnrtly with the ma* 
terials of another, with an agreement that upon payment of a specified 
sum by the builder, for the land and materials, the owner shall convey 
the houM and land to him, is not the personal estate of the builder, but 
the real estate of the owner of the iRnd.-^Hutchms and others v. Shaw, 
6 Cushkig's Supreme Judicial Court Rep., p. 68, (1853.) 

J. Welis, for the tenant, cited {Beers y. St. John, 16 Conn., 322 ; 
Penton v. Bobart, 2 East.. 88 ; Van Ness v. Paeard^ 2 Peters., 137 ; 
Amos k F. on Fixt., 63, 69; Gaffield v. Hapgood, 17 Pick., 192; 
Barnes v. Barnes^ 6 Verm., 387 ; Asmun v. WiUiams, 8 Pick., 402 ; 
Doty y. Gorham, 5 Pick., 487 ; Osgood y. Botvard, 6 Greenl., 452 ; 
ffelbome y. Brown, 3 Faurf., 162 ; Jemt y, Patridge^ 3 Fairf., 248 ; 
Russell y. Richards, 1 Fairf., 429 ; Harris y. GUlingham, 6 N. H., ft ; 
Aldrich y. Parsons, 6 N. H., 665 ; Stillman v. Hamar, 7 How., Miss., 
421 ; Raymond Y. White, 7 Cow., 319 ; Taylor y. Toumsend, 8 Mass., 
411, 416 ; Wells v. Bannister, 4 Mass., 514 ; Bro^n y. King, 5 Met., 
173 ; Saunders V. RMnson, 7 Met, 310, 315. 

R. A. Chapman, for the defendants, cited Thompson y. Gould, 20 
Pick., 134 ; Barnard y. Poor, 21 Pick.,378 ; KefMe v. Dresser, 1 Met,, 
d7l ; Pierce v. Goddard, 22 Pick., 569 ; 2 Kent., 361, 362 ; Milton 
y. Colby, 5 Met., 78. 



HUSBAND AND WIFE— AS TO EVIDEJ^CE OF WIFE, FOR 
HUSBAND, AFTER DIVORCE. 

In an action on the case brought by a husband for criminal conver- 
sation with his wife, the latter, after a divorce from the bonds of matii- 
mony, is a competent witness for the plsintiff, to prove the charge in 
the declaration. — Dickerman v. Graves, 6 Cushing's Supreme Judicial ' 
Court Rep., page 308, (1853.) 
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Flstcher, J., cited Monroe v. TwutHeton^ Peake's Add. Ca.» 219 ; 
Doker V. Hosier, Ry. <fe Mo., 198 : Barnes v. Camaek, 1 Barb., 3fl2 ; 
StaU V. Jolly, 3 Dev. <& Bat., llO ; 1 Greenl. Ev., §§ 33V, 338 ; Slate 
V. i^A«(p«, 2 Tyler, 374 ; (1 Phil. Ev., 83; ib., 3d. Am. ed., 75) ; Rat- 
cliffy. Wales, 1 Hill., 63 ; ffester v. Hester, 4 Dev., 228; McGuireng 
Moloney, 1 B. Mon., 224; Stanton v. Wilson, 3 Day.; 37 ; The King 
y. Reading, Cas. Temp., Hardw., 79 ; The King v. ^erfcW, ib., 379 ; 
Commonwealth v. Shepherd, 6 Rinn., 283. 



HUSBAND AISTD WIFE^COHABITATION, PRESUMPTIVE 
EVIDENCE THAT THE RELATION EXISTS 

Cohabitation is presumptive evidence of the wife's authority to con- 
tract ; and it is for the husband to rebut the presumption, by showing 
that the goods were supplied under such circumstances that he is not 
bound to pay for them. But where the husband and wife are living 
apart, the onus lies the other way; and it is for the tradesman to show 
that the separation has taken place under such circumstance as will 
render the husband liable. 

Subsequent provision made by the court for paut alimony, will not 
bar the right of recovery for goods previously furnished. 

If the tradesman supplies the goods to the wife, and gives the credit 
to her, the husband is not liable. 

Whether the credit was given to the wife or the husband, is a ques- 
tion of fact for the jury. — Mitchell v. Treaswr, II Cobb , Georgia Su- 
preme Court Rep., pa^e 324, (1853.) 

Lumpkin, J., cited 2 Bright on Husband and Wife, 11, 12 ; (2 Com., 
146) ; Bright on Husband and Wife, 18 ; Ciancey, Treatise on Hus- 
band and Wife, 26, 26 ; Holt v. Brien, 4,B. & Aid., 262 ; Montague 
V. Benedict, 3 B. & C, 631, S. C. ; Montague v. Banon, 5 Dowl. &. 
Ry.. 632 ; Harvey v. Norton, 4 Jur., 42 ; Freestone v. Butcher, 9 Car. 
& P., 647 ; Metcalfe v. Shaw, 3 Camp^ 22 ; Bentley v. Chiffin, 5 
Taunton's Rep., 366 ; Stone v. McNaire, in error, 7 Taunton, 432 ; 
4 Price, 48. 



HUSBAND AND WIFE— DEATH OF WIFE— ACTION BY 
HUSBAND AFTER DEATH OF WIFE, TO RECOVER FOR 
USE AND OCCUPATION OF HER LAND. 

A husband, after the death of his wife, may maintain an action to re- 
cover for use and occupation of the wife's real estate, by the permission 
of the plaintiff and his wife, during coverture. — Jones v. Patterson, 1 1 
Barbour's Supreme Ccurt Rep., page 672 (1852) N. Y. 
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Demurrer to complaint The complaint alleged that in Jane» 1845, 
the plaintiff intermarried with Mary Ann Patterson, who was seized in 
fee of certain lands described in the complaint, situated in Erie County. 
The defendant used and occupied the land, with the permission of liie 
plaintiff and his wife, during the coverture. The wife died in May, 
1847. The defendant, in consideration of such use and occupa- 
tion undertook and promised to pay the plaintiff and his wife such sum 
as the use and occupation of the premises were reasonably worth, <&c. 
Averment as to the value of the use of the premises. Tlie defendant 
demurred, on the ground that the complaint did not state facts suffi- 
cient to constitute a cause of action ; that it did not show any right in 
the plaintiff to bring the action ; and that the administrator or orJier 
representative of the wife should have brought the action. 

Gxo. W. Houghton, for the defendant. 

A. Sawik, for the plaintiff. 

By the Court, Marvin, J. The effect of marriage, at common law, 
is to merge the separate existence of the wife, during coverture, and to 
vest in her husband, during such period, a right to the rents and profits 
of her real estate. — (Broom on Parties, § 94.) If the wife is seized of 
an estate of inheritance in land, her husband upon marriage becomefl 
seized of the free hold jure uxoris, and he takes the rents and piofiis 
during their johit lives. — (2 Kent's Com., 130.) The husband m.iy 
use and occupy the lands of his wife, or he may demise them. Tlie 
lease will bind him and his wife during the coverture. — (7 John., 81, 
Bac.,) pass all his interests. — (20 John., 301.) He may mortgage the 
land, and it ^ill bind all his interests. — (15 Wend., 615.) He gains a 
title to the rents and profits during coverture. — (2 Black. (Jom., 434.) 
And if the wife dies, he shall have the arrearages. — (Co. Litt., 351, A. ; 
Reeve's Dom. Rel., 30, 31, 32 ; Bell on Prop, relative to H. <fe W., 58i 
175; 1 Chit. Plead., 22.) 

I am not aware that it has ever been doubted that the husband could 
recover, after the death of his wife, the arrears of rent which had nc- 
crued during the coverture. He could not at common law, after the 
death of the wife, recover rent in arrear upon the demise of the wUe 
while sole, which had accrued before naarriage ; but by the St»*tute, 32, 
H. 8, ch. 36, he was entitled to recover such rent. — (Co. Litt.. 351, b. ; 
Bell on Prop. Rel. to H. <fe W., 63.) In HiU v. Saunders, (4 Barn. <& 
Cress., 529,) the husband attemptea to recover rent which had accrued 
after the death of his wife, upon a lease of her lands made by himself 
and wife, reserving rent to them and her heirs and assigns. It was 
heldy that he could not recover ; that his interests determined at her 
death. But it was nowhere intimated that he could not have recoverc^d 
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any rent in arrear at the time of the death of his wife. (See aka 
Broom on Parties, 98.) 

The law vested the husband with the freehold, and be was entitled 
to the rents in arrear at her death. It is not like chattels real or 
chose in action not redueed to possession. Tlie premises, during the 
coverture, belonged to the pluntiff, who consented to their occupation 
by the defendant, and he has a right now to maintain an action to re- 
cover for use and occupation. 

Demurrer overruled. 

Orleans General Term, February 9, 1852, Taggart, Marvin <Ip 
Hoyt, Justices. 



HUSBAND INDICTED FOB ASSAULT AND BATTERY ON 
WIFE — WHAT MAY SHOW IN MITIGATION OF THE 
FINE. 

When a husband is indicted for an assault and battery on Iris wife, 
he may show, in mitigation of the fine, that at the time oif the assault 
he was immediately provoked to its commission by her bad behavior 
and misconduct. — B<Min9 v. The State, 20 Alabama R., p. 36, (1852.) 



HUSBAND AND WIFE— LIMITATION. 

Where a wife unites ¥rith her husband ro the conveyance of her land 
and surplus is conveyed, the limitation does not run against her right 
to recover the surplus so conveyed until she became discovert. — 
Oruwly'B Heirs, Ac, v. Grundy, ic,, 12 B. Monroe's Law and Equity 
R., p. 271, (1862) Ky. 



ILLEGAL FEES FOR RECORDING A DEED— LIABILITY 
OF OFFICER. 

In a civil action for taking illegal fees for recordrog a deed, the officer 
IS liable, although the charge was made by mistake, and without any in- 
tention to extort ; and he is liable, although the illegal fees were taken 
without his knowledge, by his deputy. — AfUUr v. Lochoood, 17 Penn- 
sylvania Supreme Court K^ p. 248, (1852.) 

Wbscott, for the plaintiff, cited 2 Mass. Rep., 444 ; 13 John., 428 ; 
8 W. &. Ser., 162 ; 4 Bam., 61Y ; 10 Mass, Rep., 210 ; I East., 106 ; 
15 id., 384 ; 1 Tminton, 567 ; 4 Barn, k Aid., 590 ; 17 Ser, 4 IL, 1^7. 
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IxwiB, J., cited S Penn. Rep., 223 ; 5 Watts, 411 ; 17 Ser. dk 
»., 16. 



INCOMPETENCY OF EVIDENCE— TESTIMONY OF WIT- 
NESS AS TO HK BELIEF OF GENUINENESS OF A PA- 
PER-HAND-WRITING OF THE PARTY. 

Where incompetent evidence has be^n admitted, on the trial of a 
cause, whieh waacalonlated to make an impreasion on«tbe minds of the 
jury, and to influence their verdict, a new trial will be granted ; espe* 
cially if the case is before the court for review upon a bill of iezoep- 
tions. 

A witness called to prove or disprove the eenuineness of a paper, by 
testifying to his belief, must have acquired a knowledge of the general 
character of the hand-writing of the party, in some manner recog- 
uized by law, andmust speak from knowledge thus acquired. 

In an action upon a promissory note, the issue was upon the gen- 
uineness of the note, and after the defendant bad produced evidence 
tending to show that the note was not m his hand-writing, and that the 
plaintiff had been seen imitating his hand, the pluntiff examined a wit* 
ness who was a teller in a bank, and asked him these questions: 
^' What kind of a hand does the plamtiff write ?" ** From your know- 
ledge of his hand-writing, should you think he could have written the 
note in question ?" Which questions, although objected to, the wit- 
ness was allowed to answer. ffM, that this evidence was incompei- 
tent ; and for its admission the judgment was reversed, and a new trial 
<rranted. — Boyle v. Coleman, 13 Barbour's Supreme Court Rep., page 
42, {lr>5S.) 

W. F. Allot, J., cited (Clafky. Vorce, 19; Wend., 282; Strany 
V Whitehead, 12 id., 64 ; Fana,, and Man. Bank v. Whinfield, 24 id., 
426 ; Clark v. Crandall, 8 Barb. S. C. Rep., 612 ; Meyere v. Mali»lm, 
6 Hill., 292 ; People v. Wiley, \3 id 194 ; Worrall v. ParmeUe, X 
Cpmst., 519 ; Cunhfe v. i/ayor <f Albany, 2 Barb., S. C. Rep., 190 :) 
Oowen & Hill's Notes, page 1321, (note 913 ;) People v. Spoaner, (1 
Denio, 843 ;) (1 Starkie's Ev., 183.) 



INCOMPETENCY OF WITNESS— DEPOSITION. 

When the deposition of a witness is taken, when he is moompeteniy 
and his competency is afterwards restored, a second deposition taken 
while the first remains on the file of the court, in which the witness 
merely states, " that the facts deposed to, in the deposition of his as 
aforesaid first taken, are true/' will not authorise the admission of the 



firat depoBition as evidenoe. — ScaUi Dethay Shepperd dc Co., 16 Ala- 
bama R., p. 808,1849.) 

(CoLUEB, C. J. , cited 2 Phil. Et, C. <fe H. notes, 201 ; 8 ib., 1561 ; 
1 GreeDleaf, Ey., 168.) 



INDEMNITY TO OFFICER TO SEIZE PROPERTY. 

The giving of a bond of indemnity by a surety to induce an officer to 
seize particular property on an executuMi, makes the party executing 
such Dond a tresspasser, if the seizure be ill^aL —Dam t. Newkirk et 
oL, 5 Denio's R., p. 92, N. Y., (1850.) 



INDICTMENT— ASSAULT WITH INTENT TO MURDER^- 
WHAT MUST STATE. 

An indictment for an assault ivith intent to murder, must state the 
facts which constitute the assault. — TrexUr v. The StMU, 19 Alabama 
Supreme Court Rep., page 21, (1852.) 

RiOB, for the plaintiff in error, cited Beasley v. Th0 State, Jan. 
Term, 1851 ; Ths State v. Bums, 8 Ala. Rep., 813 ; Nancy v. The 
State, 6 Ala. Rep., 483 ; Nabora v. The State, 6 Ala. Rep., 9U; Th» 
State r. Stephen, 15 Ala. Rep., 534 ; Clay's Dig., 442, § 26 ; ib., 439, 
6 12; ib., 441, § 23; Boydw Qilchrist, 15 Ala. Rep., 856; StaU t. 
Nancy, 6 Ala. 

Attorney- General, for the State, cited State v. Beasley, at this term ; 
Clay's Dig., 441, § 21 ; Christian v. Com,, 5 Met., 530 ; Sheppard v. 
Com., 2 ib., 419 ; Stephens v. Com., 4 ib., 371 ; State v. Andereon, I 
Strob., 455. 

Daroin, C. J., cited Beasley v. The State, decided at present term ; 
Cky*s Dig., 442, § 26. 



INDICTMENT— IMPERFECT COPY OF FURNISHED 
PRISONER. 

If the defendant, in a criminal case, is furnished with a copy of the 
indictment against him, which is imperfect, in omitting to add the 
words, " foreman of the grand jury," to the name of that officer, and 
the defendant proceeds to trial, without objecting to the sufficiency of 
such copy, he will be held thereby to hav^ waived his objection. — 
CommottUfealthy, Beiton, 5 Cushing's p. 427, (1852.) 
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INDICTMENT — TIME NOT STATED WHEN OFFENCE 
COMMITTED. 

An indietinent is defective which does not state the time when the 
offence -was committed, and a demurrer to it on that ground should be 
sustained. — Roberta v. The State, 19 Alabama Supreme Court Rep., 
p. 526, (1852.) 

OoLKUAV, J., dted The StaU y. Beekteith, 1 Stew., 818; Siaie r. 
Laseiey, 1 Pon, 526 ; Arch. Crim. PI., 46. 



INFANT PLAINTIFF^ AS TO LIABILITY FOR COSTS. 

An infant plaintiff is not liable for costs, but the proehein ami is, and 
judgment should be rendered In such manner that it should be collect- 
able, by execution, from the proehein ami. 

Where a suit is commenced by a proehein ami, and the infant efter- 
w«rdB becomes of age, the fact should be entered upon the record at 
the happening of the event, and the cause afterwards be conducted by 
the plaintiff or his attom/ey, without the use of the name of the next 
friend. — Holmee^ an infant, by Robineon, hie next Friend v. Adkins, 2 
Carter's Indiana Supreme Court Rep., p. 398, (1858.) 

Pkrsins, J., cited Smith v. Floyd, 1 Pick., 2^5 ; Bcuehe v. Ryan, 
8 Blackf., 472 ; 1 Swann's Pr., £6 ; R. S^ p. 6*79, s. 58. 



INN-KEEPER— MAIL CONTRACTOR, FURNISHED BY INN- 
KEEPER WITH STABLES AND PROVENDER FOR HIS 
HORSES— AS TO LIEN ON HORSES. 

H., an inh-keeper, furnishes G., who is not his guest, but a mail con- 
tractor, with stables and provender for his horses for more than two 
years, during which time they are under the care of, and fed by, the 
servants of G., and regularly used by him in running his stages to and 
from the stables of H. Held, that H. has no implied lien on the hors^ 
for the debt thus contracted by G. — Hickman v. Thomas, 16 Alabama 
R., p. 666, (1849.) 

Dargan, C. J., cited Orinnell v. Cook, 8 Hill., 485, and cases then 
eited; Cross on Liens, 214, 222; 5 Mees. <fe Wels., 341; Beraw y. 
Watere, S Oar. & Payne, 520 ; 8 Mod., 1!72. 
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INN-KEEPERS— PROPERTY LOST BY GUEST WHILE AT 

AN INN, 

An aetion oannot be sustained affainst a common inn-keeper, by a 
gnest to recover for property lost bj fire, which was oocasioned by in- 
evitable casuality, or superior force, and without any negligence on the 
part of the inn-keeper, or his servants. — Mnritt v. uJaghom^ 23 
Washburn's Vermont R., p. 177, (1852.) 

8. Wires and W. W. Pbcx for plamtiff, cited Bao. Abr., Tit, Inns h 
Inn Keepers, 6; Jqms v. Cotton, 1 Salk,> 18; York v. OrvndBione^ 
Yelv., 386 ; Moth v. Slue, 1 Ventr., 190 ; Caley's Case, 8 Co., 32, a; 
Reg. Brev., 104, 106*; White's Case, 2 Dyer, 168 D ; Saunders v. 
Speacer, S Dy., 266 D ; Caley^s Case, 82 a; Cross v. Andretss, Cro. El.» 
622 Mason v. GrafUm, Hob., 245 ; Oilky v. Clark, Cro. Jac, 188 ; 
Bssdle V. Morris, ib,, 224 ; S. C, Yelv., 162 a; Warhrook v. Grifin, 
2 Brown!, 266; 1 Piowd., 9, 120; Doot. & Stud., 237, C. 42; 
Rkhmond v. Smith, 8 B. ^ C, ; I^ent v. Skuekard, 2 B. & Ad.» 
803 ; Noy's Max., 02, 93 ; 1 Com. Dig., 411, 415 ; 1 Bl. Com., 430; 
BuL N. P., 73 ; 'Mason v. Thompson, 9 Pick., 280 ; Clute v. Wlggms^^ 
14 Johns., 176 ; BoUenbeche v. Fisk, 8 Wend., 547 ; Piper v. Mmmf, 
21 Wend , 283 ; QrinmeU v. Cook, 3 Hill. 486 ; WeUs v. Steam Na^. 
Cb, a Corns., 209; 4 Kent, (6th Ed.) 591, 695; Daman y. Chamney^ 
5 Ad. k £1. 

D. A. Smallet for defendant, cited Oaley's case, 8 Co., 32 a^ Jones 
on Bail., 107-111 ; Story on Bail, §§ 482, 483 ; CUt. on Cont., 476 ; 
Story on Cont., § 467 ; Burmese v. Ckments, 4 M. <& 8., 306 ; 2 Kent» 
(6th Ed.) 592; Dawon v. Chamney, 48 £. C. L., 64; Mason v. 
Thompson, 9 Pick., 280 ; JRickmond v. Smith, 16 £. C. L., 144. 

Rebpield, J., cited Bedlo v. Morris, Yelv., 162 ; 1 Jac., 1 : Morse 
V. Slue, 1 Vent., 190 ; 24 Car., 2 ; Caky's case, 8 Cook, 82 a ; White's 
case, 2 Dyer, 158 D ; Saunders v. Spencer, 3 Dyer ^26; 2 Kent, 592 ; 
Mason v. Thompson, 9 Pick., 280; Piper v. Manny, 21 Wend., 282; 
Bdehmond v. Smith, 9 B. d^ C, 9 ; Duioson v. Chamney, 5 Ad. db 
Ellis, N. S., 164 ; [48 B. C. L., 164;] Registrum, Brevium and Fit&- 
herbert's N. B., M B. 



INSANE PERSON— AS TO INSANE PERSON SUING BY 

SOLiaTOR. 

An insane person cannot sue by a solioitiMr. — JeUp, Administrsttor de 
bonis nonof the estate of JSiUott, deceased v. Mliott, 1 Carter's Indiana 
Supreme Court Rep., page 119, (1853.) ^' 
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INSANITY— ADULTERY COMMITTED BY WIFE WHEN IN- 
SANE— APPLICATION FOR DIVORCE BY HUSBAND. 

Adultery committed by the wife when insane, is no ground for a 
divorce on the application of the husband.-^ IFWisf v. Wray, 19 Ala^ 
bamaR.,p. 522, 0362.) 

Belser & Harris, and Elmore ic Yanoej^ 1 ; as to the^ evidenoe suffi- 
cient to establish the adultery. See 2 GreenJ. on Ev., 40, §§ 39, 40 ; 
Shelford on Mar. and Div., 220-21, (31 Law Library; Poynter on 
Mar. and Dxv,, (11 Law Library, 66-67.) 

2 Roscoe on Crim.' Ey., 949 ; MoAUUUr y. The Siate, 17 Ak.^ 437. 

8 Matchim v. Matchim, 6 Barr*B (Penn.,) 332. 

Mays., Contra., 1. The adultery is not establisked by such evidence 
as will justify a decree for a divoroe.— 4 Por^ 467 ; 4 Eco. R., 415 ; 7 
Mass., 474. . 

Parsons, J., cited Wheeler Jb BaUfcrd v. Aldersan, 3 Hag., 574 ; 
Dm V* Clark, 3 Add., 79; lUxv. Ojford, 5 0. & P., 168; 7 Mass., 
474. 

INSANITY— CRIMINAL PROSECUTION— OPINION OF WIT- 
NESS. 

Where insanity is set up as a defence to a criminal prosecution, it is 
competent for a witness, whose intimacy with the prisoner and oppor- 
tunities for observation have been such as to enable him to form a cor- 
rect judgment of his mental condition, not only to depose to facts, but 
to give his opinion as to whether he was sane or not at the time of the 
commission of the offence. — Norris v. The State, 16 Alabama R., p. 
776. (1849.) 

(Chilton, J., cited Bolinsf v. Boling, Ea^'r.^ 8 Ala.^ 588 ; Stati v. 
Brinye, 5 Ala., 243 ; RoherU v. Traywich, 13 Ala., 84; Clark v. The 
StaU, 12 Ohio, 483 ; Clary v. Clary, 2 Iredell, 78 ; Wheeler y. Alder- 
son, 3 Hagg. Eccl., 574 ; 1 Greenl. Ev., 8d Ed., 596, n« 6, and authdri- ' 
ties cited ; Phil. Ev., C <Se H., Notes 759, n..529.) 



INSTRUCTIONS OF COURT MISUNDERSTOOD BY JURORS— 
VERDICT SET ASIDE— NEW TRIAL. 

Affidavits of jurors may be received to shew that they entirely mtt*- 
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understood the inatructioos of the court ; and that fact being clearl j 
eetablished, the verdict should be set aside, and a new trial granted. — 
Packard Y. United States, 1 Greene's R, p. 225, Iowa, (1849.) 

Thomas, cited Hastinge v.Banffor, 18 Maine, 486; Danes* Ab., 
246, Sec. 4 ; Smith v. Cheet, 8 Caines,, 67 ; Jackson v. Dickinson, 16 
Johns., 309 ; 4 Johns., 294 ; 6 Cow., 106 ; Morron v. McLennav, 2 
Penn., 918 ; Sawyer y. Stephenson, Breese, 6. 

INSTRUCTION OF COURT— ADVICE OF JUDGE. 

When, in the opinion of a judge, the evidence which is introduced 
on a trial, to prove a fact on which a party relies, does not prove such 
fact, and he is clear that a verdict for such party, founded on such 
evidence, would be set aside as a verdict against evidence, he may, in 
his discretion, state to the jury that the evidence is insufficient for the 
purpose for which it was offered, and advise them to find a verdict ac- 
cordingly.— i>avt9 V. Maxwell, 12 Metcalf 's R., p. 286, Mass., (1849.) 



IN TRANSITU— RIGHT OF POSSESSION OF GOODS, FOR- 
WARDED TO ORDER— ATTACHMENT. 

When merchants residing in the city of New York received an 
order for goods from persons residing at a distance, no particular direc- 
tions being given to to the manner in which the goods shall be for- 
warded, and the vendors proceed to select the goods ordered, and a 
portion of them, after being packed in boxes, are placed on board n 
vessel for transportation, the cartman taking from the master of the 
vessel receipts for each load, no person except the shipper is entitled to 
a bill of lading. And if the shipper is also the holder of the receipti», 
he may direct to whom the bill of lading shall be made out ; or, in 
other words, to whom the goods shall be deliverable. And until he 
does so, the right of possession remainsMn himself. 

Accordingly, where goods were thus placed on bosrd a vessel fiT 
transportation to the purchasers' place of residence, and receipted for 
by the master : Held, that there was not such a delivery to the pur- 
chasers as rendered the goods liable to be taken by virtue of an aitach- 
ment issued against the property of the purchasers on the ground of 
their being non-resident debtors. — Jones v. Bradner, 10 Barbour's Su- 
preme Court R., p. 193, (1852,) N. Y. 

N. B. Blunt, for plaintiff, Jones, cited {Russ v. Minett, 11 East., 
210 ; People v. Haifnes, 14 Wend., 646) ; Kinlock v. Craig, 8 T. R., 
119 ; Newson v. Thornton, 6 East., 17 ; Barrett v. Warren, 3 Hill, 848. 
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E. Tbrbt, for the plaintiff, cited Tlu People v. Haynes, 14 Wend., 
546; Lift v. CuwUy, 1 Taunt.. 169; 2 Kent's Com., 499; Coxe v. 
Harden, 4 East. Rep., 211 ; Brown v. Hodgson, 2 Campb. Rep., 36 ; 
Oroning v. Meedkam, 6 M. & Sel., 189 ; Chitty on Cent., ed. 1844, p. 
SSI; Clarke v. Spence, 4 Adol. <fe Ellis, 469; 14 Wend, 666; 14 
Wend., 665, 666 ; 1 R. S., 3d ed., 195, 6 §§ 6, 6 ; J^^icholls v. Le 
Feuvre, 2 Bing. N C, 81; James v. Griffin, 1 M. & Wels., 20; 
Coates V. Railton, 6 B. <fe C, 422 ; i^wtor v. Framptm, ib., 109 ; jLtVit- 
harrow v. itfcijon, 2 T. R., 68. 

L. R. Marsh, for the defendant in error, cited Cowen & Hill's 
Notes, Part 2, 1409, 1410, 11, 12; Dawsm v. KiitU, 4 Hill., 107; 
Goodyear y, Ogden, id., 104; Abbott on Shipping, Lond. ed., 1844, 
pp. 321, 328, 346, 626 ; 6 Taunt., 483 ; 8 Marshall, 127, S. C. ; 6 Bar. 
& Aid., 632; 14 Wend., 646; 11 id.. 667; 68, 24 Wend., 169; 2 
Hill , 147; The People v. Hdynes, 14 Wend., 648, 661 ; id., 662 ; id., 
665 ; 16 Wend., 143; 16 Wend-, 137 ; 2 Kent's Com., 642. 

Edwards, J., cited Craven et ai. v. JRyder, (6 Taunt., 483) ; Bttck v. 
Hatfield, (5 Bam. & Aid., 632) ; The People v. Haynes, (14 Wend., 
546) ; Goodyear V. Ogden, (4 Hill., 104) ; Dawson v. KitOe, Gd., 107). 

FIRE inSURANCE. 

INSURANCE— FIRE— ADJOINING BUILDINGS. 

In an application for insurance referred to in the policy, as forming 
a part thereof, the marginal inquiry in relation to the premises was in 
these words : " How bounded, and distance from other buildings, if less 
than ten rods, and for what purpose occupied, and by whom P* The 
answer stated the nearest baildtngs on the several sides of the insured 
premises, but did not state all the buildings within ten rods. Held, 
that such answer was not a warranty that there were no other build- 
ings within that distance than those mentioned. 

It seems that such an inquiry calls only for a statement of the near- 
est buildings within ten rods, and not for all the buildings within that 
distance. At all events, if the applicant understands and answers the 
inquiry in that sense, and the insurers accept the application, and issue 
the policy, they cannot, after^a loss, resist the payment thereof, on the 
mere ground that the answer was not full. 

If the statement of the insured, as to contiguous buildings, amounts 
to a waiTanty, and the warranty is falsified, it avoids the policy, whether 
the fflcts warranted against be material to the risk or not. 

But where there is no warranty, and a suppression of facts is relied^ 
upon to defeat an action to recover for a loss, the information withheld 
must be material to the risk, and the question of its materiality should 



14Q INBU&AHCS, STO. 

ordinarly, be left to the jury. — Gates el cU. v. Hu Madison County Muh 
tual Insurance Company, 2 Comstock's R., p. 43, N. Y.» (1850.) 



INSURANCE— AGREEMENT RELATIVE TO PROPERTY IN- 

SURED. 

• 

A contract entered into between a party insured and another* by 
which the former agrees to sell and convey to the latter the property 
insured, at a future day, o^ the purchaser's paying a part of the pur- 
chase money and securing the balance by a bond and mortgage upon 
the property, is not — in the absence oi any evidence showing that th« 
purchaser has complied with the conditions of the agreement, on hia 
part — an alienation of the property insured, within the meaning of a 
section of the charter of the insurance company, declaring that when 
any property insured with the company shall be aiiened hy sale or 
otherwise, the policy shall be void. 

The term alienate has a technical legal meaning ; and any transfer * 
of real estate, short of a conveyance of the title, is not an alienation of 
the estate. 

The surveyor and agent of an insurance company, on being applied 
to, for an jnsurance upon the plain tiflf*s mill, went to see the property, 
and made a survey thereof, the plaintiff not accompanying him, but 
leaving him to transact the business, and to do whatever was neces- 
sary. The aeent then made out the application, for the plaintiff to 
sign ; using the printed blank furnished to agents for that purpose. He 
was informed at the time, by the plaintiff's son, that there was a mort- 
gage on the premises, which was a lien thereon. But the application 
made no mention of any incumbrance. Held, that the notice given to 
the Agent, of the prior incumbrance, was sufficient notice to the com* 
pany ; and that the omission to set forth the mortgage in the applica- 
tion, was not a breach of warranty, or concealment of important mat- 
ters effecting the risk ; notwithstanding the application, by a memoran- 
dum in the margin, required the applicant to state whether the ))ro- 
perty was incumbered, by what, and to what amount, and if not, to say 
so ; and although the by-laws of the company made the person taking 
he survey the agent of the applicant. 

Held, also, that under these circumstances, the plaintiff could not be 
prevented fiom recovering against the company, upon the policy, by th^ 
omission to mention, in the application, the fact that there were other 
buildings standing within ten rods of the property insured, in answer to 
an interrogatory upon the margin of the application. 

The fact that an applicant for an insurance, merely mentions the 
nearest buildings, without professing to do more, or to make any further 
statement, does nor amount to a warranty that there are no Uher build- 
ings within the given distance !>f ten rods. 
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If there are other buildings, it amounts to the withholding of infor- 
mation called for by the interrogatory ; and then the question arises 
whether it is material to the risk. If the risk is not increased by the 
other buildings, then the withholding of the information is immaterial. 
This is a question of fact, proper to be submitted to the jury. 

Although the by-laws of an insurance comyany making the person 
taking a survey in its behalf, the agent of the applicant, still he is the 
agent of the company also, and it is bound by his acts. Mastert v. 
Madison County Mutual Insurance Co., 1 1 Barbour's Supreme Court 
Rep., p. 624 and 25 (1852). N. Y. 

Crippek, J., cited (7th section of chapter 41 of the Laws of 1836, 
Session Laws of 1836, p. 44) Conover v. The Mutual Insurance Com" 
pany of Albany, 3 Demo, 264; 1 Comst , 290; Bouvier, in his Insti- 
tutes, 2 vol., § 1992 ; 2 Black. Com., 287 ; Cruise's Digest., title 32, 
ch. 1, § 1 ; JEtna Fire Insurance Compang v. Tyler, 16 Wend., 386 ; 
12 Ohio Rep., 305 ; 10 Pick. Rep., 40 ; 23 id., 418 ; Sexton v. MmU 
gomery Co. Mutual Insurance Co., 9 Barb. S. C. R., 181 ; McEwen v. 
The same, 5 Hill., lOl ; 3 Denio, 264 ; Chitty, on Contracts, p. 452 ; 
Gates T. The defendants in this action^ 3 Barb. S. C. Rep., 73; 2 
Comst., 48; Gates v. The Madison Co, Mutual Ins. Company, 2 
Comst., 43 ; 5th of Hill., 188 ; 7 id., 122 ; 2 Denio, 72. 



INSURANCE COMPANY— BYLAWS OF— APPLICANT IN- 
SURING PROPERTY IN WHICH HE HAS NO LEGAL 
TITLE, BUT ONLY A BOND FOR CONVEYANCE. 

The by-laws of a mutual fire insurance company provided, that any 
policy issued by the company should be void, unless the true title of 
the assured should be expressed in the application for insurance ; and 
that every applicant for insurance should make a true representation of 
the property on which he requested insurance, so far as concerned the 
risk and value thereof, and of his title and interest therein. An appli- 
cant for insurance by the company described the premises on which he 
desired insurance as his, but without stating anything specific concern- 
ing his title thereto, and in fact had no legal title to the same, but only 
a bond for the conveyance thereof to him on the performance of certain 
conditions ; and the company issued a policy in nis favor, made in ex- 
press terms subject to the provisions and conditions of their charter 
and by-laws, and to the lien established by law on the interest of the 
person insured in any building covered by the policy, and the land under 
the same, which lien the company declared it to be their intention to 
rely upon. -It was Jield, that the policy was void. — Smith v, Bowditck, 
Mutual Fire Insurance Company, 6 Cushing's Supreme Judicial Court 
Bep^ p. 448, (1853.) 
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MsTGALT, J., cited Houghton v. Man, MuU F, Ins, Co,^ 8 Met, 114, 
120 (St. 1847, C. 1) ; Rev. Ste., C. 37 and 44 j Rev. Sts., C. 37, § 36 ; 
Brown v. Williams^ 16 Shepley, 252. 



INSURANCE COMPANY— BY-LAW OF STIPULATION THAT 
ASHES ARE TO BE KEPT AT ALL TIMES IN BRICK- 
HOW CONSTRUED— PROPERTY INSURED FOR LESS 
THAN ITS VALUE PARTLY DESTROYED. 

A by-lRW of a mutual fire insurance company having provided, that 
in case of loss the insured should, as soon thereafter as possible, deliver 
to the secretary of the company an account, on oath,^of the property 
lost or damaged, and of the value thereof, at the time of the loss, and 
enumerating in such account several particulars stated in the by-laws ; 
and a notice of loss was given, which did not embrace all the details 
mentioned in the by-law ; but no objection thereto was taken on that 
ground, when the same was given, nor any further or more particular 
information requested, and the insurers declined paying the loss for 
other reasons. It was heJd^ that the want of more full and particular 
statements in the notice was thereby waived by the insurere. 

The defendants, in an action on a policy of insurance against fire, 
having introduced evidence, under the specification of defence, that 
after the date of the policy, the plaintiff \ ashes hnd been deposited in 
wooden vessels, contrary to a stipulation in his application for insui^ 
ance, the plaintiff called witnesses who testified that they had never 
known the plaintiff 's ashes to be deposited in wooden vessels ; and upon 
cross-examination by the defendants, stated that they had never known 
the plaintiff V ashes to be so deposited since the Jbouse was built in 
1838. It was heJd^ that the defendants could not thereupon introduce 
witnesses to prove that, in 1844, which was before the execution of the 
policy, wooden vessels were the ordinary places of deposit for the 
plaintiff's ashes. 

A stipulation in an application for insurance against fire, which is 
afterwards effected, that ashes are kept at all times in brick, is complied 
with, if the ashes are kept in some mode equally safe. 

If property, insured against fire at less than its value, is partly de- 
stroyed, the insured is entitled to be paid his whole loss, provided it 
does not exceed the amount insured. — Uhderhill v. Agawam Afutual 
Fire Ins. Company, 6 Cushing's Supreme Judicial Court Rep., p. 440, 
(1863.) 

This was an action on a policy of insurance, dated the 4th of June, 
1846, by which the defendants caused the plaintiff to be insured for the 
term of three years, against loss by fire, in the sum of $1200 on his 
dwelling house, and 1 100 on the furniture therein, according to the 
terms and conditions expressed in the by-laws of the defendants and of 
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their aot of incorporation, and subject to the lien established by the 
thirty-seventh chnpter of tlie revised statutes. 

The defendants pleaded the general issue, and specified in thi-ir 
defence, that in avoidance of the contract, they should rely, first, upon 
a misrepresentation in the plaintiff's application for insurance, in res})ect 
to the manner and place of keeping his ashes ; second, upon a violario:) 
of a stipulation in his application as to the manner and material in 
which ashes should be kept, and, third, upon a change of circumstun- 
ces affecting the risk. 

The case was tried in this court before Mbtoalt, J., by whom it was 
reported for the consideration of the whole court. 

It was in evidence and not denied by the defendants, that the plain- 
tiff sustained a loss of the property insured, to the amount, at least, of 
$1800, by a fire which occurred on the 30th of July, 1847. 

The 16th article of the defendants by-laws was as follows : — 

^*Art, 16. In cane of loss, the insured skdll^ as soon as possible, de- 
liver to the Secretary of this company^ a particular account, on oath, of 
the property lost or damaged^ and the value thereof at the time of the 
loss, and shall state whether he teas the sole owner of the same at the time 
of snid loss, and if it is now, was at the time Of said insurance, or has 
^ince been incumbered by mortgage, or otherwise^ and whether any insur^ 
once has subsisted in any other office upon the same, since insurance was 
effected at' this office ; the cause and occasion of the fire as far as it is 
known, and the value of such parts as remain, until which is done, the 
amount of such loss, or any part thereof shall not be payable^ 

In proof of a compliance with the terms of this by-law, three of the 
defendents' directors were introduced, who testified, that the plaintiff, 
soon after the fire, came before the board of directors, at one of their 
meetings, and gave an account of the loss which he had sustamed, and 
that upon being questioned by the directors, he made statements re- 
specting the manner in which ashes were kept in his house, and that 
the directors were not satisfied that the company were liable for the 
loss. 

The only otber evidence offered by the plamtiff to this pdnt, was 
that he delivered to the secretary of the defendants a paper signed and 
sworn to by him, of which the following is a copy : — 

*' To the President and Directors of the Agawam Mutual Fire In- 
surance Company, of Ipswich Gent : The house owned and occupied 
by me in this town, insured by you for the mm of twelve hundred dol- 
lars, was destroyed by fire on the night or iXe ZOth July, 1817, and 
damaged to the amount as follows ; 
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House valued at, , . .$2,600 00 

Tools and casks, . 109 00 > 

Bed clothing 106 00 

Provisions and Vinegar, , t 150 00 

Clothing 100 00 

Furniture burnt, 122 00 

Cash, 16 00 

Two cords of firewood, 8 00 

$3,146 00 
Windows, blinds saved, doors and remams of house 

saved, 60 00 

*' I also consider that my furniture insured by your office for one 
hundred dollars, has been damaged to that amount as per schedule 
attached. 

" I certify that the above statement by me is correct, that the fire 
was occasioned by being set on fire by some persons unknown." 

The defendants objected, that a compliance with the sixteenth artt'> 
cle of their by- laws was a condition precedent to the plaintiflf's right to 
recover ; that the delivery of the paper above mentioned to then* sec- 
retary was not a substantial compliance therewith ; and, therefore, that 
the plaintiff was not entitled to recover in this action : but the presi- 
ding judge overruled the objection. 

One of the questions in the plaintiff's application for insurance, was 
the following : '* In what are ashes kept at all times ?" to which the' 
plaintiff answered, ** Brick." 

It was in evidence, that v^hen the plaintiff's house was built in 1888, 
a brick safe was made in the cellar, in which ashes were deposited ; 
but that before the year 1844, and also after the date of the policy in 
suit, the ashes made m the plaintiff's house had not been deposited in 
the safe, but in other places. The testimony was somewhat eontradic* 
tory, as to the place and manner of depositing the ashes, after the date 
of the policy as well as before, and the whole testimony was submitted 
to the jury under instructions which were not excepted to. 

The defendants attempted to prove, that the plaintiff 's ashes, ^ter 
the policy, were sometimes deposited in wooden casks, and it was upon 
this point that the contradictory evidence was given. Three of the 
plaintiff 's children, between the ages of fifteen and twenty* two, were 
called as witnesses for him, and testified that they had never known 
ashes to be deposited in any wooden vessel since their remembrance. 
On cross-examination they were asked, without objection from the 
pkintiff, whether, since the building of the house in 1838, and previous 
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to June 1646, ashes had not been put into wooden casks, or into a cer- 
tain wooden cask mentioned hj other witnesses. 
. The witness answered, that they had never known ashes to be put 
into any wooden vessel, at nny time, since the house was built. 

The defendants then oflfered to prove, that in 1844, ^^ wooden casks 
were the ordinary places of deposit of the plainUff 's ashes, and that 
they were put into snch casks from vessels in which they were taken 
from the fire, and so soon after they were taken from the fire, as to 
have fire in them." But the judge refused to admit the evidence, on 
the ground that a party having ehcited testimony concerning immediate 
facts by cross-examination, cannot then conti-adict the witness as to 
such facts. 

The defendants requested the presiding judge to instruct the jury, 
that if, upon the whole evidence in the case, they were reasonably satis- 
fied that wooden casks, within the building insured, were the ordinary 
places of deposit for ashes when emptied from the vessel into which 
they were gathered from the heartli, and if that mode of deposit was 
more hazardous than the mode of deposit represented in the plain ti£f's 
application for insurance, the plaintiff would not be entitled to recover. 
But the judge instructed the jury as to this point, that if the plaintiff's . 
ashes, after the issuing of the policy, were kept as safely in the build- 
ing insulred as if they had beea kept in the mode represented in the 
^plication, the plaintiff, so far as this point was concerned, would be 
entitled to recover. 

It being in evidence, that the actual value of all the furniture in the 
plaintiff's house much exceeded the sum of $100, the defendants re- 
quested the judge to instruct the jury, that for the purposes of the 
contract made by the policy, the entire value of all the furniture in the 
house was to be taken to be $100, and that such proportion only of 
the $100 insured, as the part destroyed bore to the whole value of the 
property insured, could be recovered in this suit, unless the whole was 
destroyed. But the judge instructed the jury, that if the plaintiff was 
entitled to recover at all, he was entitled to the whole amount of the in- 
surance on the furniture, provided the loss thereon was equal to the 
sum insured. 

The jury returned a verdict for the pfaiintiff^ which is to be set aside, 
and a new trial ordered, if any of the foregoing rulings or instructions 
are erroneous ; otherwise judgment is to be entered on the verdict. 

0. P. Lord, for the defendants. 

N. J. Lord, for the plaintiff. 

Dbwbt, J. The first point of mquiry presented by the coune of 
argument in this case is, whether there has been such neglect, on the 
part of the plaintiff, to comply with the sixteenth article of the defen- 
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daQt*8 bj-laws, requiriDg, in ease of Ices, that the insured shall, m 
800D as possible, give a particular account thereof, on oath, and pre- 
scribing rarioua matters to be stated in snch notice, as to exonerate the 
defendants from liability. It is said bj the defendants, that this by* 
law was not complied with, there being no direct statement that the 
plaintiff was sole owner of the- estate insured, or whether the same was 
then under incumbrances, or whether a further insurance had been ob^ 
tained thereon, at some other office, since the making of the policy by 
the defendants. 

This whole ground of objection is beyond the matter eontained in the 
specification of defence filed in the case. This was not relied upon, 
however, in the argument, but the objection was met upon other 
grounds. To some extent, the statement that the pluntiff was owner 
of the property meets the objection ; and it is insisted by the plaintiff's 
counsel, that no mortgage or incumbrance or other insurance being 
stated in the notice, was equivalent to an affirmation that no inoumb^ 
ranee existed, and that no subsequent policy of insurance had been 
made by any other officer upon the property. 

However this may be, and without expressing any opinion as to this, 
the court are satisfied, that it is a good and sufficient answer to the ob* 
jecUon now ui^d to this notice, that no such objection was taken to 
(l>e form of the notice, when it was given, or any further or more par« 
ticular information requested ; but the refusal to pay the sum stipulated 
in the policy, by the insurers, was placed upon other grounds, and 
thereby the want of more full and particuUr stHtements in the noUce 
must be taken to have been waived. This principal of waiver has been 
often applied in similar cases ; Vos. y .Robinson, Johns., 192; ^tna 
Ins. Co. v. Tyier, 16 Wend., 886, 401 ; and in this court very fully 
b the case of Heath v. Franklin Ins. Co,, 1 Cush., 257, 264. 

The second ground of objection to the verdict is the rejection of cer- 
tain testimony offered by the defendants, tending to show " that m 1844 
wooden casks were ordinary places of deposit of the plaintiff 's ashes." 
To understand accurately this point, it is necessary to bear in mind 
particularly the course of the trial, and the stage to which the pro- 
ceedings theriein had arrived at the time the defendants offered to in* 
troduce the rejected evidencew The defendants, under their second 
specification of defence, namely, '* a violation of the stipulation in said 
application as to the manner in which ashes should be kept," had intro- 
duced evidence tending to show, that after the date of the policy the 
ashes of the plaintiff had been deposited in wooden casks. The plain- 
tiff introduced evidence in reply to this, and called various witnesses, 
who testified that they had never known the ashes to be deposited in a 
wooden vessel. Upon the cross-examination of these witnesses by the 
defendants, they were asked, if between 1838, and June, 1846 (the 
date of the policy,) ashes had not been put in wooden vessels at any 
time since the house was built. The witness having answered in the 
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negathrey the defendants then offered other witDesses to show, that, in 
1844, wooden casks were the ordinary places for the depositing of the 
ashes. This evidence could, at this stage of the case, be properly 
offered only to contradict or impeach the witness thus called by the 
plaintiff. The inquiry by the plaintiff to these witnesses was limited to 
the state of things after the date of the policy. The defendants could 
not properly open the general question, but only contradict the answers 
of tne plaintiff's witnesses, in a material matter asked them on the 
cross-examination. In this stage of the case, and under these circum- 
stances, the evidence was properly rejected, and the ruling upon thin 
point was right. 

The next question raised upon the instructions given to the jury, nud 
the omission of the presiding judee to adopt the precise instruction 
asked by the defendants. The ruling, in matter of law, as stnted ip 
the jury, was more brief than that asked for, but, we think, substnn- 
tially embraced the same principles. The right of the plaintiff to re- 
cover was to depend upon his having kept the ashes in some mode that 
was as safe as the mode described in the application. The case of 
Houghton y. Manufaeiurers^ Mut F. In$, Co^ 6 Met., 114, furnishes 
the doctrine and illustrates it. It is not necessary to conform to ihe 
precise letter of the application, as to the mode of conducting all the 
various details of the business gf the establishment. 

Other modes equally safe may be used. We think that the ruling 
was in conformity with the principles which have been SHnctioned in 
various decisions of this court. If the ruling was reasonably liable to 
the reading of the counsel for the defendants, that is, if the fact of the 
ashes not having caused the loss by fire, and that the same was obvi- 
ously attributable to other causes, would of itself justify or waiTant the 
jury in finding, ^^ that the ashes were kept as safely, as if kept in n 
brick safe," the ruling would not bo correct ; but we do not so under- 
stand the ruling, or consider such to be its proper meaning. We sup- 
pose the jury would necessarily understand that the question <if the 
comparative safety of keeping the ashes could not tims be made to 
depend upon the event of actual loss, by reason of ashes bein(; kept 
otherwise than in a brick safe. The inquiry covered the whole length 
of time, from the date of the policy to the time of the fire, and the 
point in issue was, in what manner they had been kept during the entire 
period, or whether in any other mode than that stated in the applica- 
tion. That was equivalent to an inquiry, whether the mode actually 
used increased the hazard and exposure to loss by fire. If it did, then 
the jury could not have found that the ashes were kept as safely as if 
they had been kept in the mode stated in the application. 

The only remaining point was not seriously urged by the counsel fof 
the defendants. The law in reference to it is well settled. In fire 
policies, the insurance covers the entire loss of property by fire, if 
within the limit of the insurance, and no deduction is to be made, becauso 
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the endre raiue of the property, the subject of insttrance in part> was 
mach greater than the whole sum insured by the policy. To the ex- 
tent of the loss, if not beyond the amount of the policy, the party may 
recover, without any deduction by reason of the fac^ that the whole 
property was not destroyed. — Li$eom t. Bo9Um Mut Mri Int. Co,, 
Met, 205; Poit v. Hampshire MuL Fire Itu. Co., 12 Met., 555. 

Judgment on the verdict fcMr the plaintiff. 



INSURANCE— CORPORATION PROPERTY. 

Where a building and the land on which it stands is the property of 
a^incorporated company, the stockholders of the company cannot in- 
sure the same as their individual property in a Mutual Insurance Com- 
pany. — FhUipg, B0ckel d Co», v. Knox VimMy Mutual Inmranee Oom- 
pany, 20 Ohio Supreme Court R, p. 174, (1852.) 

H. B. Curtis and MrrcHSLL for plamtiffs, cited Loring ▼. Melendy, 
11 Ohio R., 358 ; B<nfd*8 Lessee y. S€dbert, 12 0. R., 218; Iforthem 
Bank of Kentucky v. Rooaa, 18 Ohio R., 884 ; 2 Bam. & Alderson, 
194 ; 4 Dallas, 421 ; 1 Wash. C. 0. R., 409 ; 2 B. & Aid., 198 ; 2 
Marsh., 509 ; 20 Pick., 389 ; 8 Pick , 86 ; 10 Pick., 625 ; 1 Phil, on 
Ins., 348 ; Maekill v. Pleamnts, 2 Bin., 363 ; Pawson v. Wat$on, 
Cowper, 786 ; Le Megurier v. Vaughn, 6 East, 887 ; Dobson t. Sotheby, 
1 Mood (fe Malk., 90 ; Ellis on Ins., 59, (4 Law Lib. ;) Ghray CatUn v. 
The Springfield Fire Ins. Co., 1 Sum., 484 ; Bean v. Stupart, Dong., 
11; ffyde v. Bruce, 8 Dong., 213; Marsh., 847; Phillips, 346; 
Buan V. Gardener; 1 Wash. C. C. R., 147 ; 2 Camp., 610 ; 1 PWl. on 
Ins., 410; 13 Wend., 92 ; 16 Wend., 481 ; 2 Denio., 75. 

Adlin and Lows, on the same side. 

R. C. HuBD for the defendants, cited 1 Phillips on Insurance, 84d, 
847; Dennie v. Ludlow, 2 Caines, 111 ; Bean r. Stupart, Dong., 11 ; 
Kenyon v. Berthon, Dong., 12, n; Jennings ▼. Chenango Mutual In- 
surance Co., 2 Denio, 1 Phillips on Insurance, 361 ; Rawson v. Wat- 
son, Cowp., 785; Blaekhurstv. Cochell, 3 T. R., 360; De Hahn r. 
RarOey, 1 T. R., 848; 2 T. R., 186; 1 Phillips on Insurance, 214; 
1 Arnold on Insurance, 515, g 194 ; 1 Arnold on Insurance, 518, 567, 
§ 210. 

HiTOHOocK^ J., cited (86 Ohio L. L., 288.) 
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INSURANCE— LOSS OF PARISH CHURCH AND 9AC»ISTY, 
ETC., CAUSED BY SPARKS OF FIRE ESCAPING FROM 
FURNACES AND CHIMNEYS OF STEAM BOATS, AT BOU- 
CHBRVILLE, LOWER CANADA. 

Before Her Majesty in Her Privj Council. 

Preeent. — Lord Langdale, Mr. Barron Parke, Mr. Pemberton Leigh, 
Dr. Lnehington and Sir Edward Ryan. 

The Quebec Fire Assurance Company, — Appito., 

and 
John Molson and Augustin St. Louis, — Respdts. 



Assurers against fire hare a le- 
gal right, on paying the loss cov- 
ered by their Policy, to be subro- 
gated in the rights and actions of 
the assured, against the originators 
of the Fire and loss. 

A Mar^uUlier tn charge having 
power to receive from the assurers 
the sum insured on the property of 
the Fahrique, and to grant a dis- 
charge therefor, has also the pow- 
i*t to subrogate the assurers in the 
rights and actions of the Fahriqtte 
against the originators of the fire 
And loss ; although he cannot le- 
gally make an assignment, by way 
of shIc, of any such rights and ac- 
tions without special authority. 

Assurers subrogated, on pay- 
ment of the loss, in the rights and 
actions of the assured, for a part of 
the loss only, can mainUiin nn ac- 
tion against the originators of the 
fire and loss for such part 

.Under a plea of general issue to 
the Action, for a part of the loss 
only, the originators of the fire and 
loss cannot require that the other 
parties injured by the same fire, be 
united in the same Action so as to 
save them, the originators,, from 
the costs of more than one action, 
for the whoi* joss. 



Assureurs c<mtre le feu ont 
droit, en payant la parte couverte 
par leur Poliee, d'etre subrog^ 
aux droits et actions de Cassur6, 
contra ceux qui ont caus6 le feu et 
perte. 

Un marguillier en charge qui a 
pouvoir de recovoir dee assureors 
le montant de Tassurance effeetu^e 
sur la propri^te de la Fabrique, et 
de'en donner quittance, pent aussi 
subroger les assureurs aux droits et 
actions de la Fabrique contre ceux 
qui ont caus6 le feu et la perte, 
quoiqu*il ne puisse transporter, au 
d'une vente, tels droits et actions 
sans une autorisation Rpeciale. 

Les assureurs, subrogee au 
moyen du pavement de la perte 
seulement, ont pour telle partie 
une action contre ceux qui ont 
caus6 le feu et la perte en ques- 
tion. 

N'ayant plaid6 qu'une De- 
fense en fait a. Taction pour une 
parti6 seulement de la perte, ceux 
qui Tout causae ne peuvent requ^ 
rir que les autres parties, qui ont 
souffert par le m&me feu, soient 
unies dans la m^me Action, de ma- 
nidre a exempter les frais de eun- 
d'une I ^ursuitc pour la perte spl 
ti6re. 
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1 Lower Ouada B., p. 222, 287, (1861.) 

* Authorities cited by the defendants in support oi their appeal. 

ProT. Stat., Qeo., iv. ch., 58 ; Angell and Andes, Corporations, pp. 
192, 193, 198, 200, 201 ; Frothier, contmt de vente, n"* 551, 558 ; 
Renusson, Subrogation, sommaires, 13, 80, 81, 82 ; Gujot, Reportoire, 
verbo Subrogation, p. 440 a 445 ; Pothier, Obligations, n° 28^ et 
5o8; Merlin, Repertoire, verbo Subrogation, sect 11, §v; Grun et 
jolyat. Assurances terrestres, p. 343 a 846, n° 294 ; Quesnault, As- 
surances terrestres, p. 249 a 251, n° 826, 327, 329 ; Persil, Assurances, 
t. 2, p. 889 a 405, n"" 479 & 486 ; ibid,, t. 1., p, 194 ; Suite du n"" 
120 Bondouoqui^, Assurances terrestres, p. 882 a 385, n^ 880 ; Jousse, 
Gouv. des Paroisses, pp. 117 ^ 128, 157 k 165, 179 a 181 ; Judg- 
ments, B. B. Quebec, n^ 891 de 1819 Chouinard vs. Fortier ; Rupert. 
de Jurisp., verbo Marguillieurs, p. 328 ; Durand de Maillane, Diet, de 
Droit can., verbo Aliination, p. 188 ; Jousse, pp. 99 129, 180, 173, 
174 ; H6ricourt, Louis Ecclesiastiques, ch. 4, p. 245,* Som., 87 ; Poth., 
Obligations, n° 220, 221, 283, 293, 294, 13 ; Denizart, verbo Ineendie, 
n° 10 ; AIau2et, des Assurances terrestres, t, 2, pp. 409, 411 n^ 488, 
t. 1, pp. 302, 303 n° 162 ; Toulier, t. 4, p. 776 n° 750 t. 8, p. 89 ft 
94 n"" 40, 41, 48 ; Jousse, Ord. de 1607, t. 2, tit. 23, p. 899 ; Pigean, 
Proced, Civ., t. 1, p. 292 ; Merlin Repertoire, t. 14 (Mt. in— 8^), pp. 
250, 251 ; Guyot, Repertoire, verbo Incendie, t. 9, p. Ill ; Quesnault, 
Ass. ter., p. 51, n*^ 66 ; Persil, Ass. ter., p. 41, n° 21. 

The Plaintifis (Respondents in Appeal), to show that their Aetion 
and the judgment appealed from were based upon correct principles of 
Law, cited the following auihoiities : 

Domat, Lois Qviles (fol. edit.), liv. 2, tit. 8, S. 4. Art. 1, p. 184; 
Art. 4, 6, 8, and 9, p. 185 ; Ptev6tde la jannes, jurisp. Fran. (12mo., 
edit. 1750), t. 2, pp. 397 to 400, no. 619. 620, 621, 622 ; Guyot. R^p 
de jurisp. (4to. edit.), verbo Incendie., t 9, p. 117, ool. 2 ; p. 118, col. 
1 ; Merlin. R^p. de jurisp. (4U> edit.), verbo Incendie, t. 6, p. 51, col. 
1» § II ; P* ^» <^^^' 2 ; p. 55 ; Lacombe. Rec. de jurisp. (4to., edit. 
1746), verbo Incendie, pp. 387, 338, nos. 1,2, 8; Pothier, Fr. des 
obligations (4to.. edit. 1781), p. 54, no. 121 ; Delvincourt, Code Civil, 
t. 3, liv. 4, tit. 15, ch. 2. pp. 224, 225 (of the teit) ; Proudhon. Fr. 
des Droits d'Usufruit, ect., t. 3, p. 492, no. 1525; p. 503, no. 1639 ; 
Toullier, Droit Civil -Francais. t. 11, p. 205, nos. 153, 154, pp. 206, 
207.208,2.09; no. 155, p. 212 ; no. 169, pp.215, 216, 231, 233, 
234; no. 172, p. 238; no. 175, p. 242; nos. 318, 319; Pardessus, 
Droit Commercial (4 erne ^dit. Paris, 1831), p. 497 to 501, no. 595 ^ 
Alauzet. Fr. g^n^ral des Assurances (Paiis, 1844), t. 2, pp. 384, 385, 
no. 477 ; pp. 888, 369, no. 478 ^ • 405, 407, no. 486 ; Ellis on Life 
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and 7ire Ab8. (London, 1832), cb. 3, no. 8, p. 4o et wq.; aad sftmein 
Park on Insar. (80 edit., London, 1842), vol. 2, ch. 24, pp. 969, 971 ; 
case df Jfaison y. Sain^twry, decided in K. B., 1762, by Lord Mans- 
FiBLD, and Abhukst, J., and Baker, J., and the principle afterwards 
confirmed in GkLvk v. The Inkaintants of the Hundred, of Ely thing, re-. 
ported in 2 B. and C, 254, and 8 D. and K, 489; Abbott, ch. J.; 
Willard Phillips on Insaranoe (2nd Boston ed«, 1840,) p. 607. 



F. GairFiK, for the Q. F. Company, 
Cabtur and Oartisr, for A. St. LoniSi 
BuoHANAir, Q. C, for J. Molson, 



^'J 'l 



the Court of Q. B., of 
Montreal, and in appeal. 



Martin, Pbaoook, and Paiok Wood, for the Appellants, 1 In the 
Torner, Bowteb, and Hugh Hill, for Molson and St. >• Privy 
Louis, ) Council. 



Note. — ^Interest ia an objection 
to the credibility and not to the 
competency of the witness. 

Members of a Fabrigue, or Cor- 
poration of a parish, are compe- 
tent witnesses in suits in which the 
Fdbrique are a party, or are inte- 
rested. 



Note. — L'int6r6t est un re- 
proche centre la cr^ibilit^, et non 
contre la comp^ience d'un t^moin. 

Les membt es d'une Fabiique, ou 
Corporation de Paroisse, sont te- 
moins comp^tenta dans les pour- 
suites, ou la Fabrique est partie, 
ou inl6re8s6e. 



In the coarse of the Enqueie taken m the foregoing case of The 
Quebec Fire Assurance Company y. St, Louis and Molson, the defend- 
ants made two motions for the maintenance of their objections : 1st to 
the examination of five of the plaintiffs' witnesses, on the ground of. 
ialerest, the witnesses having been sufferers from the fire, and being, 
therefore, supposed to hav^e a right of action against the d^endants for 
the loss and damage ; and 2d to the examination of Messire Pepin, the 
cur6, and Mr. Louis Favreau, the MarguiUier en charge, on the ground 
of their being members of the FaJbriquSy or Corporation of the Parish 
of Boucherville, in wlM>6e rights the plaintiff are suing, and therefore 
not only reprochables, but ineomp^tents. 

In support of the first motion, the defendants' counsel cited Ord. de 
1667, tit. 23, Art 1, et 11 ; Sal^, t. 1, p. 296; 1 Bomier, p. 201; 
Pothier. Proc. Qv., p. 67; Rodier; 8 Carr6, p. 11, No. 1101; 1 
Pigeau. Proc. Civ., Ferri^re, Diet, de Droit, vetio Temoin ; Pothier, 
Obligations, nos. 825, 827 ; 2 Dalloz, verbo Exception, p. 491. 

In resisting this motion, plaintiffs' counsel cited 1 Bomier (edit. 
1729), p. 212, et seq. ; on tit. 23, Art, 1 of Ord., 1667 ; 1 Domat, Lois 
Civiles, tit C, Sec. 3, § 3 ; Serpillon, pp. 314, 320, 388, 390, 416 ; 9 



louHier, pp. 410, 416, 429, 430, 44d. 444, 483, 497 ; Pothier, Proe. 
Civ., ch. 3, g 4, pp. 66, 66, 61 ; ibid,. Obligations, no& 825, 828 ; 
Peake's Evidence, S. 8, pp. 141, 14d ; 1 Phiilipe' Evidence, ch. 6, S. 
1, pp. 42,43, 46, 50, 51, 52 ; 2 Starkie's Evidence, part 4, p. 744, et 
uq, ; Roacoe on Evidence, p. 81 ; Boiler's N. P., p. 290 ; Espinasse'a 
N. P., p. 703 to 716 ; Evans* Pothier, Oblig., vol. 2, app. 16, S. 12, p. 
301, ei 9eq. ; Smith's L^iding Cases (cause ol Bent v Baker), voL 2, 
p. 39, et wq., and pp. 50, 51 ; Stat. Imp. Parik, 6 and 7 Vict., ch. 85. 

The Court (Rolland, Galb, and Dat, Ju8tices^ decided, '^qu 'elles 
Oes depositions) demeurent sujettes au reproche, aont la Cour jugera 
aprte avoir entendu les parties au m^rite ae la demande." 

In support of the second motion, the defendants' ^xmnsel cited 
Polhier, Obligations, n° 406 ; Jonsse., p. 380 ; Serpillon, p. 415 ; Rodier, 
p. 864 ; MerBn, Repertoire verbo T^moin Judiciaire, § 1, art. 3. 

Ujpon shewing cause against this rule, the plaintiff *s cojunsel cited 
Serpillion, pp. 388, 415, 419 ; Guyot Rupert, de Jur., ver^Xemoin, p. 
65, I Col. ; Recucil de Jurisp., p. 63, n^ 8 ; Becueil de consultations^ 
par de Cormis, tom. 2, ch. 29, p. 971, et^eeq,, p. 974, et eeq. ; Angett 
and Ames on Corporations, p. 516, (Boston edit., 1843.) 

The court (Rolland, Gale and Day, Justices,) overruled the objec- 
tion, with costs. 

Neither of the above questions were raised by the defendants' coon- 
sel on the appeab. 



INSURANCE-GOODS IMPORTED AND STORED IN THE 
PUBLIC STORES, CONSUMED BY FIRE, BEFORE PAY- 
MENT OF DUTIES. 

Where dutiable goods imported and stored in the public stores, are 
consumed by fire before the payment or security of the duties, the im- 
porter is entitled to recover against the insurer of such goods, their 
value estimated as if the duties had been paid. 

The importer or cons^ee of dutiable goods, becomes peponatl^ 
liable to the government for the payment of the duties thereon, immedi* 
ately on their importation, without executmg any bond or security ; and 
their subsequent destruction does not absolve him from such liability, 
Wolfe V. The Boward Ineuranee Cmapany, 1 Sandford's Supreme 
Court R., p. 124, N. Y, (1849.) 

Foot for the defendants, cited Harrie v. DenUng, 8 PeteiB, 805 ; 



United States v. 300 ChMU of Tea, 12 Wheat., 486; MmmU r. 
Jameaon, 2 B. ib A., 51. 

CuTTiNO for the plaintiff; cited 1 Story's Lawa of the U. 6., 92B; 
3 ih., 1714, 1740, 1743; Gordon'a Dig., (ed. 1844;)Suhd., 2508, 
2504 ; Laws of the V. S., passed in 1842, p. 194, § 12 ; Act of Con- 
gress, July 7, 1838; United Staien r. Lyman, 1 Mason, 482 ; ib. .S82 ; 
8 Peters, 802 ; 12 Wheat., 486 ; Etm Fire Insurance Co., v. Tyler, 16 
Wend., 386 ; City Fire Insurance Co., v. Corliss, 21 ; ib. 371. 

YAKDiaposL, J., cited United States v, Lyman, 1 Mason, 482 ; 
Knox v. Dennis, 5 Mason, 380 ; United Statss ▼. 850 Chests of Tea, 
12 Wheat, 487 ; Etna Fire Insurance Co., y. Tyler, 16 Wend., 391. 



INSURANCE— MERCHANDISE IN A WAREHOUSE, FOR AC- 
COUNT OF WHOM IT MAY CONCERN. 

An inaurance upon merchandise in a warehouse, " for account of 
whom it may concern,"' protects only such interests as were intended to 
be inaured at the time of affecting the insunmce. 

The burden of proving that the parties to the msurntice intended to 
protect his property by the insurance, Mea on him who asserts it : and 
•It will not be sufficient to prove that it teas known gentrally that the 
insuranoe in question, made by the warehouse-men in whose store 
the property was destroyed by fire, was for the benefit of all their 
customers, whether as a warehouse firm, or as members of the transpor- 
tation line which delivered the property in question. 

Warehouse-men, who were also members of the transportation com- 
pany, after malting an insurance for the benefit of the transportation 
Hne, on merchandise generally contained in their warehouse, received a 
lot of cotton, in the receipt or bill of lading for which it was i^ecified, 
that the dangers of navigation, fire, kc, were excepted. The eon- 
agneea of the same, without request frorin the eonsiffnors, had previ* 
ously effected insurance on other portions of the same Tot of cotton, but 
not on the lot last received. A portion of the last lot was destroyed 
by fire in the warehouse aforesaid, soon after its receipt, and before 
notice to the consignees of its arrival ; Heid, that such insurance ^by 
the warehouse-men, being made for thie benefit of the carriers, did not 
enure to the benefit of the owners of the C€MjcxA.--^Stssl d> Co., r. Tks 
Franklin Insurance Co., 17 Pennsylvania Supreme Court R., p. 200 
and 291, (1862.) 

G. W BxDDU for the Insuranoe Company, cited De Bolle v. Penn, 
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In$. Co., 4 Whar., 6 ; Angell on Camera, p., 80, PL, 76, Pi., 802-3 ; 
Webb, 4 Eng. Com. Law> 160 ; 1 Phillips on Insurance, 162 ; Hew- 
mnCB. AdmW, v. Douglan 7 Harr. & Jonns., 417-460 ; Carpenter ▼. 
Washington Ine. Co^ 16 Peten's Bep., 496 ; Story's Opinion, 601, 
612 ; 2 W <fe SeiH 606. 

C. Fallon for the defendants, cited Hammond on Ins., 23 ; Carpen- 
ter V. Washingttm Ins Co.. 16 Pet., 406 ; Tyler v. Etna Fire Ine. Co., 
12 Wend., 614 ; Etna Fire Ins, v. Tyler, 16 Wend., 808-9, 400 ; 2 
Phillips on Ins., 69, 60, dec, 4 Bin., 639 ; 1 Burrows, 489 ; 5 Ser. de 
R., 486 ; Tyler v. Etna Fire Ina, Co., 12 Wendell, 314 ; Story, 16 ; 
Pet, 601, 612 ; Story, Pet., 510 ; Gates y. HiUinan, 1 Jones, 616 ; 16 
Pet, 496, 601 ; 16 Wend., 398-9. 

Lbwib, J. cited Siter v. Mons, 1 Harris, 218. 



INSURANCE—NEW CONDITION— CORPORATOR. 

A corporator in a Mutual Insurance Company, like a stranger, may 
enter into a contract of insurance with it and his rights under the con- 
tract will be as fully protected as those of strangers. The remedies 
existing at the time of the contract for enforcing it against him, are all 
that can be resorted to. The company have no right, without his 
assent, to impose any new condition, affecting the contract to his 
injury ; or by a by-law, passed after the making of the contract for- 
feit his rights under it 

A corporator in a fire insurance company effected an insurance on 
his individual property, and gave to the company a note for the nmount 
of the premium for insurance. A by-law was subsequently passed at 
a meeting of managers, at which he was not present, which provided 
that if the interest on (he said note be in arrear at any time for three 
months, ^' the policy shall be suspended and of no effect to make the 
company liable for loss until the interest be paid.*' Upwards of three 
years after the passage of the by-laws, notice of it was given to him 
by a circular letter, and within thirty days after the notice, his property 
was destroyed by fire; it was held, that the company could not, by 
tke passage of the by-law, without his consent, prevent his recovering 
on the policy : the only remedy of the corporation for the non-pay- 
ment of the interest was to call in the principal sum ; they had no 
power to forfeit his rights under the contract Insurance v. Conner, 1 7 
Pennsylvania Supreme Court R, p. 136, (1862.) 

JoNBS, J., filed an opinion and cited as follows ; 10 Mass., 384 ; 13 
Id., 282 ; Commonwealth t. Cam, 6 Ser. <k R., 510 ; Stetson v. Kemp^ 
ton, 13 Nass. B., 282 
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Maxwkll for plaioliff, cited Story on Contracts, § Sl9 ; 12 Wheaton 
250 ; Id., 387 ; Angell and Ames on Cor., 103-200 ; 4 Term Rep., 
704 ; 8 Id., 852. 

Brown, contra, 3 Metcalf, 44 ; 6 Cranch., 87 ; 13 Mass., 282 ; 
Angell and Ames on Corp., (3rd Edition) 338 ; 4Cowen, 368, id. 382 ; 
4 Dessaussore Rep , 578. 

PoBTBR in reply cited Wilcox on Corp., 105, § 254 ; Burr 7. Spen- 
cer, 3 Burr, 1880 ; 5 8er. & R., 510 ; Con. v. Cam, 7 Hill, 40. 



INSURANCE ON SPECIFIC PROPERIT, TO SECURE A PAR- 
TICULAR INTEREST. 

A fire insurance on specific property to secure a particular interest, 
tfovers a loss happening by a destruction of such property only as was 
held in that particular right, and to the extent only of the injury to 
that interest. 

Hence, where the interest to be secured by thepolicy was described 
as a mortgage including land, it is a material fact that the land was 
subject to prior mortgages held by the assured at the date of the 
policy, and which, if concealed, vitiates the policy. 

A. insured certain real and persona) property for $4,000, to secure 
a mortgage which was said to cover land ; and in the answers to the 
mterrogatories he apportioned the sum insured among the di£ferent 
species of property. He then held three mortgages on the land, the 
last of which was for $4,000, and one on the personalty. The prop- 
erty mentioned in the policy was destroyed to an amount greater than 
the sum insured, but the land remaining was proved to be of greater 
value than $4,000. The insurers offered to pay the loss on receiving 
an assignment of all his mortgages, of which they had no notice until 
after the loss. 

Held, he could recover only for the value of the property included 
in the mortgage for $4,000. 

That the existence of the prior encumbrances on the mortgaged 
property, was a material fact which should have been communicated to 
the insurers without inquiry by th^m. — Smith v. Insurance Compcmy, 
17 Pennsylvania Supreme Court R., p. 258, (1852.) 

D. W. C. Morris and MoMurtrix, for the appelUnts, cited 2 Atk., 
556-7 ; 1 Irish C. C, 51 ; 6 East., 31, 622 ; 4 Excheq., 615 ; 16 
Pet., 405 ; 16 Pet., 501 ; Mason v. Sainsbury, 3 Doug. ; 2 Bam. <fe 
Cress., 254; 4 Taunt., 127; 1 Vez., 98; 1 Pet, 193, 215; 1 Eden, 
130; 16 Pet, 506; Marshall B. iv. c. 2; Pet, 29 ; 1 Add. <fe Ell., 
621 ; 3 Maaon, 395 ; 10 Johns., 235 ; 1 Irish C. C. Ca., 51 ; Ell. Ins., 
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31 ; 1 Bla., 694 ; 2 Pet. 49 ; 6 Humph., 179 ; 2 Pe;. *9 ; 6 Humpli., 
.119; 10 Pet., 61 2-16 ; 2 Caines, 40 ; 1 Phil. Ins., 2d2-41 ; Ham. Ins., 
22; 9 Ser. & R., 103; 10 Pick., 40; I Phil. Ins., 168-9, 285-8; 1 
W. C. C. R, 409 ; 9 Barr, 199. 



INSURANCE POLICY LIMITING TIME OF ACTION. 

Where *& policy of insurance provided that no action should be sns- 
tained against the insurer founded thereon, unless brought within 
twelve months after the cause of action should accrue, and that the 
lapse of time, in case of such suit, sjiould be deemed conclusive evi- 
dence against the validity of the claim set up : Held^ that a plea setting 
up such provision and the lapse of the time specified, in bar of an action 
on the policy, was a conclusive answer to the suit. 

The provision is not against law, nor repugnant, nor impossible. 

The light to indemnity in case of loss, and the liability of the insurel 
therefore, do not, under sucli a provision, become absolute, unless the 
remedy is sought within the period limited. The stipulation goes to 
the right, as well as to the remedy. — Cfray v. The Hartford Fire /n- 
suranee Co., 1 Blatchford's Qrcuit Court R., p. 280, (1852.) 

Roger S. Baldwin, for the plaintiff, cited (Co. Litt., 145, B.) (see 
also Coote on Mort., 22) ; {Howar'l v. Harris, 1 Vern., 192;) (Kyd on 
Awards, 14 ; Street v. Righy, 8 Ves., 816 ; KUl v. HoUit/ter, 1 Wils., 
129 ; ITumpstm v. Chamoek, 8 T. R., 139 ; Wellingim v. Maefeiiaoeh, 
2 Atk., 56l> ; Tattereall v. Qroote, 2 Bos. <fe Pul., 181 ; AsHey r. 
Weldan, id., 346; Ooldetone v. 0«6ofn, 2 Carr. <fe P., 551) ; (1 Madd. 
ch., 86.) 

Nblbov, J., cited (Blaekmare v Tidderley, 2 Ld. Raym.» 1099 ; The 
People v. Gilbert, 18 Johns., 228 ; Perham y. Baynal, 2 Bing., 306; 
Wilk. on Lim... 2, et eeq.) ; 21 Jac. 1 (1623); ) (Wilk. on Lim., 52^ 
53. and OHses there cited ;) (ICill v. HoUister, 1 Wils., 129 : Hal/hide v. 
Fenning, 2 Bro. C. C, 336 ; Watson on Arb., 4, 7, 8 ; Co. Liit.. 145, 
b., and 282, b. ; Brae, lib. 4, p. 233, a. and b.) 



INSURANCE— POLICY OF INSURANCE ISSUED TO Ca 
PARTNERS— CONVEYANCE BY ONE PARTNER, OP HIS 
INTEREST IN THE INSURED PROPERTY, TO HIS CO- 
PARTNERS. 

Where co-partners hold a policy of insurance affamst fire, subjeot to 
the condition, that, ** when the property insured shall be alienated 
by sale or otherwise, the policy shall be void," a conveyance by one 
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partner^ of his interest in the ia^sured property to his co pHrtners, with- 
out the assent of the insurers, renders the policy void, so far as the 
rightB of third persons have not intervened. 

The assignment of a policy of insurance, with the assent of the insurer, 
creates new and mutual relations and rights between the assignee and 
the insurer, which cannot afterwards be changed or impaired by any 
acts of the assignor. 

Three persons, partners, holding a policy of insurance against fire, to 
the amount of $2600, upon a mill owned by them, assigned the policy, 
with the assent of the insurers, to a mortgage of the insured property, 
as security for the payment of his mortgage of 12000 ; one of the part- 
ners, without the assent of the insurers, then conveyed to the others 
his share <^ the mill and retired from the business ; the mill was after- 
wards destroyed by fire. Held, that the conveyance by one partner to 
his co-partDers^ rendered the pohcy void, so far as tl^ey alone were in- 
terested in it, but did not effect the rights of the amgnee, who was still 
entitled to recover in their names, the amount of his mortgage. 

It 9eem9f that the interests of the assignee will be protected, where it 
m shown by the evidence, though not set forth in the pleadings. — TiU 
hu v. The KvngeUm Mutual Ins. Co., 1 Selden's R., p. 405, (1853.) 

Foot, J., cited {Murdoch v. The Chenango County Mutual Ins. Co.), 
(2 Comst. R., 210;) Boheri v. The Traders' Ins. Co. (9 Wend.. 404;) 
Ctmover v. Ins. Company, 1 Comst. R., 293 ; Murdoch y. The Che" 
mngo dmnty Mutuallns, Co., (2 ibid.; 218, 219.) 



INSURANCE— PREMIUM NOTES. 

It is too late to raise, in the appellate court, an objection not made 
ID the court below. The objection, if it in reality existed, might hare been 
obviated, if mentioned at the trial. 

The appellate court will intend that every thing necessary to sustain 
the verdict was proved, unless the omission was uken advantage of by 
exception in the court below. 

A promissory note, delivered to an insurance company for premiums 
in advance, given according to the provisions of the charter <» the com- 
pany, authoiisinff it to receive such notes, is an available security, and 
valid in the han£i of the company. 

And if such note be pledged by the company as security on an 
advance of money to its full amount, to the company, which advance 
it is unable to repay, the party to whom the note is so pledged may 
xecover the amount thereof, in an action against the maker. 

By a resolution of the board of trustees of an insurance company, 
fheir president was anthorized to rabe funds for the payment of the 
debts of the company, on the pledge of its assets. At that Ume (he 
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company held a promissory note for $3000, not yet due, and . r which 
the makers, after the passage of the resolution, and at the request of 
the president, substituted ttoo other notes, in the aggregate of equal 
amount. Subsequently the president borrowed money on the note of the 
insurance company, pledging one of theee notes, together with other 
assets of the company, as collateral security. The company failed, 
leaving the money so borrowed unpaid, and the lender brought a suit 
on the note so pledged. Meld, that he was entitled to recover against 
the makers of that note, although it appeared on the trial that the 
balance of the account between themselves and the company, was in 
their favor, to an amount larger than the amount of the note in suit. 
Jffeld, also, that if a resolution was required to render the pledge in 
this case valid, the substituted notes would seem to be as much within 
the resolution as the original note, in whose place they were put. 

Whether the general agency, belonging to the situation of president 
of such a company, would not extend to authorize the borrowing of 
money on a pledge of its securities, for the payment of its ordinary 
business debU 1— Crooks di Fowks v. M. W. T. Mali dt M. HaU, 11 
Barbour's Supreme Court Rep., p. 205, (1352.) N. Y. 

P. S. Crooks, for the plaintiffs in error, cited (1 R S., part 1, chap. 
18, title 4, Sec. 4.) 

T. Sedgwick and Edward Sandford, for the defendants in errori 
cited (Deraismes v. Ths Merchants* Mut. Ins. Company, I Comst.. 371 ; 
Brouwer, receiver, dc, v. Crooke tt Fowks, affirmed in court of appeals;) 
Broutoer, receiver, &€,, v. Hill, 1 Sandf. Sup. Ct. Rep., 629) ; Dunham 
V. Simmons, S^HiU, 609 ; Simpson v. Downing, 23 Wend., 316, 818, 
.319 ; 2 Cowen & Hill's Notes, 787, 788, 790; 1 id., 266, note 246; 
Bernard v. Vignand, 10 Mart. Lou. Rep., 633, 637, 638; Paley on 
Agency, Dunlap's ed., 273, 274; WhiUock v. Woltham, 1 Salk., 157 ; 
Owen v. Barrow, 1 B. & P. N. Rep., (4 Bos. <fe Pul.) 101, 103; Gags 
y. Kendall, 15 Wend., 640 ; Lowell v. Evertson, 11 John., 52 ; Laws of 
1843, p. 56 ; (Laws of 1S42, p. 261 ;) (Angell k Ames on Corp., 125, 
2ded.) 

Kino, J., cited Jenks v. Smith, 1 Comst. R., 90 ; Henry v. The Bank 
of Salina, 1 id., 83; Holhxpok and others v. Wight, 24 Wend. R., 
169 ; 1 R. S., 3d ed., p 722, § 9 ; and p. 734, § 4 ; (Laws of 1843, p. 
66; and Laws of 1842, p. 263;) Deraismes v. The Merchants' Mut 
Ins. Co. (1 Comst., 371); Howland dt Aspinwall ▼. Myer, (3 id., 590.) 



INSURANCE— REFERENCE TO APPLICATION. 
Where a policy of insurance against fire referred to the application 
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of the insured, thas: ^'refeience being had to the applicati(tn, <fee., for 
a more particular desciiption, and as forming a part of this policy'* 
Held^ that the application formed a part of the contract, and was a 
warranty. 

Where the insured was required to state in his application the num- 
ber of buildings within ten rods of that in which the goods insured were 
deposited, und omitted to state all the buildings within that distance^ 
keli^ that the warranty was brokeiy and the msured could not recover. 

This rule applies as well to a pohcy of insurance on goods deposited 
in a store, as to a policy on the building itself. 

If there be in the policy a warranty with respect to the number of 
the buildings within ten rods, and the warranty be broken, the fact that 
the agent of the insurers drew the application, and knew of the exist- 
ence of the buildings omitted, is immaterial 

The rule which prevails upon saled of property, that a warranty does 
not extend to defects which are known to the purchaser, does not apply 
to warranties contained in contracts of insurance. — Kennedy v. St, Law- 
rmce Co. Mutual Insurance Company, 10 Barbour's Supreme Court R , 
p. 2S5, (1862,) N. Y. 

VViLLARD, P. J., cited (Code, § 168 ;) Surritt ▼. The Saratoga Mut. 
Ins. Co., 5 HilL, 188 ; BoberU v. The Chenango Mutual Ins, Co., 3 id., 
501 ; French v. same, 1 id., 122 ; 2 Corast., 43 ; 8 id., 122 ;, French 
V. The Chenango Ins. Co., (1 Hill., 122) ; Gates v. The Madison Co. 
Ins. Co., (2 Comst., 43) ; (3 Barb. S. C. Rep., IS ;) Burritt v. Saratoga 
Mut. Ins. Co., (5 Hill., 191. 102) ; 2 Comst., 43 ; 3 id., 122; 1 Hill., 
122; 5 id., 188; 5 Denio, 154; 2 id., 75; 6 Wend., 488; 6 Cowen, 
673 ; Jennings v. The Chenango Co. Mut. Ins. Co.^ 2 Denio, 75 ; 2 
Gaines, 155; 2 John., 346 ; 13 Mass. Rep., 96. 



INSURANCE— REMOVAL OF GOODS BY INSURED TO 
PREVENT LOSS. 

Insurers are liable only for direct, and not for remote ana conse- 
quential losses, occasioned by any peril in the policy. 

Where the policy requires the insured, in case of exposure to loss or 
damage by fire, to use all possible diligence to preserve his goods, and 
provides, in case of his failure to do so, that the insurers shall not be 
liable for any loss sustained in consequence of such neglect ; if the 
insured shall remove his goods, the circumstances as they existed at the 
time the removal was made, must deternune the necessity for the re- 
moval ; and whatever loss or damage is necessarily sustained by the 
removal of the property insured, when the danger of its destruction by 
fire was so durect and immediate, that a failure to have made the removal 
while he had the power, would have been gross negligence on his p rt. 
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he is entitled to recover under the policy. 

The fire, under such circumstances, may be regarded as the proxi- 
mate cause of any loss that is sustained. 

As a means of proving the amount of loss, in consequence of remov* 
al of goods from a store, it is proper for the insured to offer in evi- 
dence his invoices, bills of purchase, books of account, amount of 
sales, inventories of stock taken immediately after the loss, together 
with such facts as may be established by his clerks. 

If goods are carelessly removed or wantonly and unnecessarily ex- 
posed, the insurers will be released from liability. — Ca»e v. Hartford 
Fire Inaurance Company, 13 Illinois Rep., p. 67(5, (1852.) 

Trumbull, J., cited 2 Greenleaf 's Evidence, § 406 ; Austin v. Drew^ 
4 Camp., 360 ; 6 Taunt, 436 ; Hillier v. A. M. Insurance Company, 
(3 Ban., 470 ;) 1 Phillips on Insurance, 690 ; Peters v. Warrm lYuur- 
ance Company, (14 Peters, 108 ;) Walters v. Louisville Merchants In- 
surance Co., 11 Pet., 224; The City Fire Insurance Company, v. 
Carlies, 21 Wend., 367 ; Fentz v. Eeeeiver, Etna Fire Insurance Com- 
pany, Paige, $68. 



INSURANCE— AS TO REPRESENTATIONS MADE TO IN- 
SURANCE COMPANY, IN REGARD TO. INCUMBRANCE 
ON BUILDINGS, BEING MATERIAL REPRESENTATION. 

A representation, made to a mutual insurance company in answer to 
their questions, by one applying for insurance on a buildiog ag^ainst 
fire,that there is no incumbrance thereon, is a material representation, 
which, if false, avoids the policy ; although the company is established 
by the laws of another State, and may not therefore have a lien on the 
property insured. — Davenport v. Ifew England Mutual Fire Insurance 
Company, 6 Cushing's Supreme Judicial Court Rep., p. 340, (1858.) 

INSURANCE— RISK WHEN COMMENCES. 

When a contract of insurance has been completed by the party ap- 
plying for insurance doing all that is required to be done on his part, 
although the agent contracting on the part of the company has not 
power to issue a policy, the risk commences from the time of making 
such contract, if there be no stipulation to the contrary. 

When a contract of insurance has been made with an agent, and 
the application with the deposit note has been sent on to the office of 
the company from which the policy is to issue, the company are 
liable, although the loss occurs before the arrival of the letter contain- 
ing the application. 
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If the contract between the agent and the person applying for insur- 
ance be fair and strictlj in accordance with the rules of the Company, 
anch liability will exist, although there be printed on the blank applica- 
tion the qualification that the policy ^i\\ issue, •* if approved" by the 
Company; such qualification only saves the Company the right to 
object to an unfair or improper contract. — Jefferson Palm, AdminUtra- 
tor of Frederick Rollmeyer v. The Medina County Mutual Fire Insur- 
ance Company, p. 529, (1852.) 

Wm. H. Canfibld and Whitmjvn Mead, for defendants, cited Perkins 
T. The Washington Ins. Ck^., Johns. Ch. R., 485. 

M. BiRCHARD^ for complainant, in reply, cited 4 Cow., 650 ; 4 Cow., 
645 ; Law Reporter, vol. 10, no. 11, p 499 ; C Howard, 390. 

Caldwell, J., cited, see Duer on Insurance, vol. 1, pp. 66 and t>7 ; 
Taylor r. The Merchants* Fire Insurance Company of Baltimore, 9 
Howlard, 390. 



INSURANCES-SALE AFTER, EFFECTED. 

Personal property, after being insured against fire, was sold by the 
insurer, and but part of the purchase- money being paid, it was agreed 
between the vendor and vendee that the vendor was to retain posses- 
sion of the property and of the policies of insurance, till he was paid 
in full The property was destroyed by fire before payment in full, 
and on an attachment execution against the vendor by a creditor, the 
claims against the insurance companies were attached. It was held, that 
such a possession was good as between the parties to the sale ; in favor 
of creditors of the vendor, the goods might be treated as his ; as 
against the insurance companies, the vendor was to be considered as 
the owner to the extent of the unpaid purchase- money ; that, notwith- 
Btandine his sale, the vendor still possessed an insurable interest ; and 
he or his creditor, issuing the attachment which was served upon the 
insurance companies, was entitled to recover the amount payable under 
the policies of insurance. — Norcross v. Insurance Companies, 17 Penn,- 
sylvania Supreme Court R, pp. 429, 430, (1852.) 

PiBRCB and GuiLLOU, for plaintiff, cited Marshall on Insurance, 93 ; 

1 Hall, 110; 10 Pick., 43; 9 Barn, 198 ; 7 W. & Ser., 76; 8 id., 350. 

G. W. BiDDLE, for insurance companies, cited 8 Mass. R., 515 ; 11 
Mees. & Wels., 10 ; 6 Barn. & Cress., 360 ; 13 Eng. Com. Law, 199 ; 

2 Petere, 26 ; 10 id,, 507 ; 2 Mass. Rep,, 365. 
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Lewis, J., cited Arnould, 260 ; 1 T. R., 746 ; Reed v. Cole, 8 Burr, I 

1512 ; 1 Phil., 72 ; SUtson v. Mass. Jiut Ins. Co., 4 Mass., 330. 



INSURANCE— TENANTS IN COMMON. 

Insurance is a contract of icdemnity, and, unless the insured has an 
interest in the subject of insurance at the time of the loss, he is not 
damnified, and cannot maintain an action upon the policy. 

Where two tenants in common were insured against loss by fire, and 
after the insurance, but before the loss, one of them conveyed all his 
interest in the premises to the other : Meld, that they could not main- 
tain a joint action upon the policy. — Murdock v. The Chenango County 
Mutual Insurance Company, 2 Comstock's R., p. 210, N. Y., (1850.) 



INSURANCE— TERMS OF POLICY. 

By the terms of the policy of insurance, the insured was required, 
urithin thirty days after a loss, to tninsmit to the secretary of the com- 
pany a particular account of buch loss. The insured furnished a state- 
ment of loss within the proper time, made out under the advice of an 
agent of the company, and subsequently produced his books, at the 
request of the company, for further explanation. The company made, 
at the time, no objection to the account, and offered to pay a sum 
amounting to about three-fourths of the loss. Subsequently, on being 
pressed for payment, they objected generally to the account as insuffi- 
cient. Held, that, under the circumstances, the objection was no de- 
fence to a suit in equity for relief on account of the loss of the goods 
of th^ insured. — Bodle v. The Chenango County Mutual Insurance 
Company, 2 Comstock's R., p. 53, N. Y., (1860.) 



IirsnBANCE— LIFE. 



INSURANCE— LIFE— AS TO REPRESENTATIONS IN RE- 
GARD TO HEALTH, &C., OF APPLICANT FOR LIFE IN- 
SURANCE. 

If the application for life insurance forms a part of the policy, the 
representations contained in it constitute a warranty, which must be 
strictly true, and any misstatement in which, whether intentional or not, 
will avoid the policy. 

If, in tLe representation, on which a life insurance is effected, a ma- 
terial fac' is untruly stated or concealed, the policy will be void. 



nPBuiuvcix— ura, nro. 148 

thoogli no speoiio questionB are asked respecting such (act, and tbough 
lacb stetement or concealment is the result of accident or negligence, 
and not of design ; provided a general question is put which would 
elicit the fact. 

Where an applicant for life insurance answered an interrogatory, 
whether he had ever been afflicted with pulmonary disease, in the neir. 
atire ; and in an<«wer to an interrogatory, whether he was then afflicted 
with any disease or disorder and what, stated, that he could not say that he 
was afilicted with any disease or disorder, but that he wad troubled 
with a general debility of the system ; and the applicant was then in h 
consumption, the symptoms 'of which had begun to develop themselves, 
fire months before, and were known to him, but were not disclosed to 
the insurers, although sufficient to induce a reasonable belief on the 
part of the applicant that he had such disease; it was held, that 
whether these statements amounted to a warranty or not, they were so 
materially untrue as to avoid the policy, although the insured, at the 
time of his application, did not believe that he had any pulmonary dis- 
ease, and the statement made by him was not intentionally false, but 
according to his belief, true. 

The knowledge of the condition of the insured, on the pat^ of the 
agent of the insurers, in a life insurance, is immaterial as to the question 
of misrepresentation or concealment. — Vosey. Eagle lAft A Health Im, 
Co,, 6 Cushing's Supreme Court R., page 42, (1853.) 

This was an action by the plaintiff, as the administrator of George 
F. Pease, on a policy of insurance signed by the defendants, a company 
incorporated by the laws of New Jersey, for $8000, on the life of the 
intestate, during the continuance of the policy, in consideration of the 
annual payment of a premium of $55.50. The action having been 
referred, the arbitrators, at the request of the parties, reported a state- 
ment of the facts appearing before them at the hearing, and referred 
the questions of law arising thereon to the court. The report of the 
arbitrators was, in substance as follows : — 

The plaintiff's intestate, on the 1st of December, 1848, Applied to 
the defendant's agent at Springfield to obtain insurance on his life for 
tSOOO, and signed an application for that purpose in the form pre- 
scribed by the company. The application contained various interroga- 
tories relating to the circumstances, condition and state of health of 
the applicant, to be answered by him ; and the answers to which con- 
stituted the representation upon which the insurance was to be effected. 
One of these questions, the 9th, was : ** Have the party's parents, 
brothers or sisters, been afflicted with pulmonary complaints or con- 
sumption?" to which the applicant answered, that his mother and 
sister died of consumption. The 10th, was: " Has the party or any 
of hia family been afflicted with pulmonary 6omplaints, consump- 
tion, or spirting of blood ?" to which the intestate answered in the 
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n<^a|fra, AjioUier, the l7Ui, was as foUows : ** Is iIm pAiij Mir 
amoied wiib any disease or disorder, and wliat ?" To this the intes- 
tate answered ; '' He cannot say that he is afflicted with disease or dis- 
order, but at the present time is troubled with a general debility of 
the system." The last interrogatory, the 25th, which the applicant 
answered in the afitenatire, was expressed in these terms ; " Is the 
party aware that any untrue or fraudulent allegation, or if there shall 
be any misrepresentalion or concealment made in efiecting the proposed 
assurance, it will render the policy void, and that all payments of pre^ 
mium, made thereon will be forfeited ?" In answer to the interrogatory 
inquiring '* the name and residence of the applicants' usual medical at- 
tendant, or (if be had none,) " of some other medical person to be 
referred to for information aa to his health/' the intestate gare the 
name of Alfred Lambert, Sprmgfield ; and the name of R. £. Ladd, 
of Springfield, as " an intimate friend to be referred to for similar infor- 
mation." 

On receiving the application, the agent called on R. £. Ladd, to 
whom the applicaat had referred, and on Dr« Lambert," his medical at- 
tendant. The latter not bein^ at home, the agent, at the sv^^festion of 
Pease, caUed on anotlmr physician. Dr. Wood, who had sometimes been 
employed by the agent to inake medical examinations for the defend- 
ants. Dr. Wood exammed Pease the same day, in the agent's presence, 
and wrote and subscribed a certificate, which he deliTered to the agent^ 
as follows : ^ I hereby certify that I have examined George F. Pease. 
The organs of his chest give no indication of organic disease : the air 
passes through every part of his lungs freely. His physical appearance 
is good, and has no appearance of chronic predisposition. I consider 
him a good subject for insurance." 

The application and certificate were forwarded immediately to the 
directors of the defendants, and thereupon a policy was executed, dated 
on the same day with the application, and sent to the agent, who sub- 
sequently delivered it to the intestate, and received the premium for the 
first year. 

The policy contained a clause, declaring it to be made upon the ex- 
press condition, ** that said application forms a part and parcel of the 
policy and if it shall be found, that the said appUcation is m any respect 
untrue, or that there is any mbrepresentation or concealment in the 
said application, then this policy shall be void and of no effect, and all 
the premiums paid thereon shall be forfeited to this company.'* 

The arbitrators reported, that the plaintiff *8 intestate, at the time of 
making his application, was laboring under a tubercular consumptiofn; 
the incipient symptoms of which had begun o develop thems^ves as 
early as the July previous, and that he died of the same disease in 
February, 1849 ; that he knew of symptoms in respect to himself, 
which ordinarily indicate the incipient stages and subsequent progrese 
of such disease, at the time of, and previous to, making hia applieataon^ 



OQt that he did toot disclose the existence of these symptomi to the de- 
fendaots' agent ; that wh^n he made the applieation, the iiitefttate did 
not believe he had such complaint, thoagh he had reasonable cause to' 
do 80 ; and that the statement made by him was not intentionally fklse, 
hot, according to his belief at the time, was true. 

The arbitrators also reported, that so many of the symptoms of the 
intestate's disease were known to the defendants' agent, before the 
policy was made and delivered, as to iadicaie to a man of ordinary in- 
telligence, that he was laboring under disease of a pulmonary char- 
acter; and that the agent had re»isonable cause to believe that the in- 
testate was laboring under disease of that chai-acter. 

The arbitrators reported farther, that, so for as the intestate's appli- 
cation contained statements inconsistent with the fact, that, at the time 
of the application and the issuing of the policy, he was laboring under 
a pulmonary disease, which was incurable, and what is known as con- 
sumption, such statements were not true ; and that if the court shouM 
be of opinion that the policy and application amounted to a warranty, 
on the part of the intestate, that he was not then, and for some months 
previous had not been, laboring under the disease of consumption or 
pulmonary complaint, the arbitrators awarded and determined that the 
plaintiff had not sustained his action ; but if the court should be of 
opinion that the representations contained in the application, together 
with the policy, did not constitute a warranty, and should also be of 
opinion, that, upon the facts above stated, the defendants were liable, 
the arbitrators awarded and determined in favor of the plaintiff for the 
amount doe en the policy. 

H. YoBE, for himself. 

The rule of construction, in deciding the question of warranty, is 
more liberal and less' technical in life insurance than in marine insure 
ance. — JoUy v. Baltimore Eguiiahk Society, 1 Har. h G., 29d ; Far* 
mers Int. and Loan Co., v. iSnyder, 16 Wend., 481. 

What statements in the policy, or forming a part of it, constitute a 
warrant}', depends on the intention and understanding of the parties, 
as manifested in the whole contract and the attending oireumstanoe8«-<— > 
Houghton v. Ma,nufaetureTt Mut. Fire Ins, Cb., 8 Met., 114; Chit. 
Con., 69. The 10th answer is to be construed together with the other 
answers, and pariicularly with the l7th. — Hesee Steveneon, B B, A P., 
5$5 ; Nid V. Marshall, I Brod. <fe B., 819 ; JSTane v. ffood, 18 Piek., ^ 
281 ; Steeet v. Brown, 12 Met, 176. 

The l7th answer cannot in any sense be construed as a warranty.— 
I Phil. Ins., 847-410; CatUny. Springftdd Fire Ins, Co., I Sumn^ 
484. 
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There was no concealment by the insured of anj material fact, which 
the insurers did not know, or have the means of knowing ; and no 
bther concealment would vitiate the policy. — 1 Phil Ids., 2^-263 ; 
Greeny, Merchants Ins. Co,, 10 Pick., 402; Steph., N. P., 2145- 
214V ; Carter t. Boehm, 3 Bur., 1905. 

The defendants are chargeable with the knowledge of any facts 
acquired by their agent in the legitimate discharge of, and relating to 
their business. — Story, Ag., § 140 ; McEwen v. Mont^ome^^ County 
Mutual Ins. Co., 5 Hill, 101. 

W. RuTHXRFOBD, of Ncw Jersey, and H. Mobrib for the defendants. 

1. The application is expressly referred to in the policy, and made a 
part of it ; they are therefore to be construed together ; and, so con- 
strued, they are a warranty that the facts stated in the answers to the 
interogatories in the application, are tme. — Ecmtledge v. Burrell, 1 H. 
Bl., 263 ; Wwsely v. Wood, 6 T. R, "^TIO ; Duncan v. Sun Fire Ins. 
Co., 6 Wend., 488 ; Snyder v. Farmers Ins, and Loan Co., 13 Wend., 
92; Roberts v. Chenango County Mutual Ins. Co., 3 Hill, 501 ; 
Burritt v. Saratoga County Mutual Fire Ins. Co., 5 Hill, 188 ; Jen- 
nings V. Chenango County Mutual Ins, Co., 2 Denio, 75 ; Murdoch v. 
Chenango County Mutual Ins. Co., 2 Comst., 210; Davis v. Rains- 
fi»rd^ 17 Mass., 207 ; Blaney v. Rice, 20 Pick., 63 ; Megoun v. Laphaniy 
21 Pick., 135 ; Bryant v. Ocean Ins. Co., 22 Pick., 200, 204 ; Bough- 
tan V. Manufacturers* Mutual Fire Ins. Co, 8 Met. 114, 120 ; dark 
V. Manufacturers' Ins. Co., 8 How., 235. 

The parties by their own express agreement have made the policy 
and application a warranty of the truth of the answers. — Lothian ▼. 
Henderson, 3 B. <fe P., 499 ; Snyder v. Farmers Ins. and Loan Co., 13 
Wend., 92 ; Jennings v. Chenango County Mutual Ins., Co., 2 Denio^ 
75. 

The answers contained in the application, r^arded as mere represen- 
tations, avoid the policy, concerning, as ihey do, niatet ial facts, and not 
being substantially true, nor made in good faith, both of which requi- 
sites must concur in order to support the policy. — McDowal v. 
Fraser, Doug., 260 ; Lynch v. Dunsford, 14 East., 494 ; Vanderheuvel 
r. United Ins. Co., 2 Johns. Ca., 127 ; Vanderheuvel v. Church, 2 
Johns. Co., 173, n. ; Stetson v. Massachusetts Mutual Fire Ins. Co., 4 
Mass., 330, 337 ; Hoyt v. Oilman, 8 Mass., 336 ; Curry v. Commau- 
wealth Ins. Co., 10 Pick., 535; Bryant v. Ocean Ins. Co., 22 Pick., 
200 ; Kohne v. J^. H. Ins. Co., i Wash. C. C, 158 ; Baxter v. N. JS. 
Ins,, Co.^ 3 Mason, 96; Carpenter v. American Ins. Co., 1 Story, 
67 ; Columhian Ins^ Co.^ v. Lawrence^ 2 Peters, 25. 



IK6DEA»g£ — UFfi, BTC. 167 

The coQcealmenls and misrepresentations of the plaintiff, are not 
excused bj any knowledge of the facts on the part of the defendants. 

Evidence that the defendants' agent knew, or had reasonable cause 
to believe, that the insured was laboring under a pulmonary disease, 
cannot be admitted to control or vary the written contract of the par- 
ties. — Higgimon v. Doll, 13 Mass., 96 ; Wiggin v. Boardman^ 14 
Mass., 12 ; Parks v. General Interest Assurance Co,, 5 Pick., 81 ; Jen- 
nings v. Chenango County Mutual Ins. Co , 2 Denio, 75 ; Atherton v. 
Broum, 14 Mkss., 152 ; Weston v. £mes, 1 Taunt., 115 ; FUn v. Tobin, 
1 Mo. <fe Ma., 367 ; Vandervoort v. Columbian Ins Co., 2 Caines, 155 ; 
Cheriot v. Barker, 2 Johns., 340 ; Loring v. Proctor, 13 Shep., 18. 

Flstchbr, J. — Insurance on life was formerly held to be unlawful, 
and was forbidden in some foreign countries by particular enactments, 
as being repugnant to good morals,^and opening a door to abuses. B.ut 
a ver) different view is taken of the subject at the present time. Life 
insurance has now become a very common and a very extensive busi- 
ness, and is regarded as highly beneficial to the community. 

The usual mode of proceeding, to effect an insurance upon a life, is, 
for the party wishing to insure to procure at the office of the insurers a 
printed form of proposal, which is to be filled up by him. This form, 
in general, contains a large number of interrogatories, the answers to 
which are to be written upon the blanks left for the purpose. This 
was the course of proceeding in the present case, and several of the in- 
terrc^tories and answers thereto are given in the statement. This pro- 
posal or declaration, when forming a part of the policy, has been held 
to amount to a condition or warranty, which must be strictly true or 
complied with, and upon the truth of which, whether a misstatement 
(0 be intentional or not, the whole instrument depends. The party 
effecting an insurance cannot be too cautious, therefore, in ascertaining 
the real state of facta alleged in his declaration. 

In an early case, where the warranty was, that the person whose life 
was to be insured, was in good health at the time of making the 
policy, it was held, that the warranty was to be constraed in a liberal 
sense, as regarded the insured, and was not to be understood to im- 
port, that he was perfectly free from the seeds of disorder. Though 
the insured may, by accident, be afflicted with a particular infirmity, if 
his life is in fact a good one, and he is in a reasonably good state of 
health, so that his life may be insured on the common terms apphcable 
to a person of his age and condiiion, the pvty insuring will have a 
right to recover. — B^s v. Bradshaw, 1 W Bl., 312 ; 2 Marsh., on 
Ins., 773. 

The warranties in policies now issued by insurers, are of a much more 
specific nature than that contained in the above mentioned case. In the 
presentoaae, the warranties are of a very particular and specific characteri 
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uamely, whether the insured had been afflicted wi^ eertain specific dis- 
orders, or WEU at the time afflicted with any disease or disonler. But 
where there is no warranty, an untrue allegation of a material fact, or, 
a concealment of a material fact, will avoid the policy, though such al- 
legation or concealment be the result of accident or negligence and not 
of design. 

It is the duty of the insured to disclose all material facts within his 
knowledge, although specific questions applicable to all men are pro- 
posed by the insurers. Yet there may be particular circumstances af- 
fecting the individual to be insured, which are not likely to l)e known 
to the insurers ; and the concealment of a material fact, when a gene- 
ral question is put by the insurers, at the time of effecting the policy, 
which would elicit that fact, will vitiate the policy. 

Applying these principles of law to the present case, and the conclu- 
sion 16 inevitable, that the plaintiff' is jiot entitled to recover. Upon the 
facts in the case, it is not important whether the proposal or application 
is considered as a warranty or representation. As a warranty, it was so 
manifestly untrue, and as a representation, there was manifestly so ma- 
terial a misrepresentation, that in either view the policy is invalid. 

The fact is established, that, at the time of malang the proposal and 
issuing the policy, the insured was rapidly declining in a confirmed con- 
sumption, and had been so declining for five months previous, and con- 
tinued to live but aboat two months after this time. Yet, in answer to 
the tenth interrogatory, the insured expressly denied that he or any of 
his family had been afflicted with pulmonary complaints, consumption, 
or spitting of blood. Itf answer to the seventeenth interrogatory, the 
insured said that he could not say that he was afflicted with any disease 
or disorder. 

It is immaterial, that the insured did not suppose himself in a con" 
sumption : the fact was so, and the statement was manifestly contrary 
to the fact, which was a most material and conclusive fact. The fact 
of the general debility of the system, stated by the insured, was not 
important, in the manner in which it was stated ; as it might arise fron> 
a variety of causes not materially affecting the risk, and would not, 
therefore, by any means give the insurers the information wanted. 

The insured was asked directly, whether he was at the tinoe affected 
with any disease or disorder, and what ? to which he answered that he 
eould not say that he was afflicted with any disease or disorder ; but h« 
could have stated the symptoms of consumption, which he had, and 
which he knew he had, and which he had had for five months previous ; 
and which were certainly most material and important to be known by 
the insurers. It is believed that omissions or concealments less impor- 
tant than this, and without any intentional fraud, have been held to 
avoid policies upon life. But it is not necessary to make this any part 
of the ground of the decision in this case ; as the answer to the tenth 
interrc^tory is so manifestly and most materially untme, that whether 
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The knowledge: which the award finds that the defendants' agent had 
m regard to the situation of the insured, cannot be material. The 
agent did not and could not make the contract; - He received the ap- 
plication, and forwarded it to the directors of the company at their 
place of business, and the contract and policy were tliere made and 
si^ed by the officers of the company wholly upon the basis of the ap- 
phcation, whioli is expressly declared, both in the application itself and 
in the policy, to form a part of the .policy. Both the application and 
policy are particvlarly explicit and strong in this respect. 

It is further set out and declared in the application signed by insured, 
that if any fraudulent or untrue allegation, misrepresentation, or con- 
cealment is contained in the proposal, all moneys which had been or 
might be paid on account of such assurance, shall be forfeited to the 
said company, and the poHcy shall be void. The insured further de- 
clared in his proposal, that he was aware that any untrue or fraudulent 
allegation, misrepresentation, or concealment, made in effecting the pro- 
posed insurance, would render the policy roid, and that all payments 
of premiums made thereon would be forfeited. The instruments exe- 
cuted by the parties, in the present case, are certainly peculiarly strong 
and specific, binding the insured to the utmost care and caution in his 
statements and representations, and to the most careful and scrupulous 
disclosure of everything material to the risk. 

Upon the grounds stated, judgment on the award must be for the 
defendants. 
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INSURANCE~.AS TO LIABILITY OF UNDERWRITERS TO 
REPAY TO INSURED DAMAGES PAID BY HIM TO 
THE OWNER OF ANOTHER VESSEL, OQCASIONED BY 
THE NEGLIGENCE OF THE MASTER OR MARINERS 
OF THE VESSEL INSURED. 

Under a policy insuring against the usual perils of the sea, including 
barratry, the underwriters are not liable to repay to the insured, dama- 
ges paid by him to the owners of mother vessel and cargo, suffered in 
a collision, occasioned by the negligence of the master or mariilirs of the 
vessel insured. 

A policy cannot be so construed as to insure against all losses direct- 
ly rererribleto the negligence of the master and manners ; but if the loss 
is caused by a peril of the sea, the underwriter b responsible, although 
the master did not use due care to avoid the peril. — General Mutual 
Inaarance G)., 14 Howard's Supreme Court Rep., p. 351, (1853.) 
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Mr. A. Hamiltok, jr., for the plai&ti&» cited Bmeri^on, Vol. 1, p. 
429 (1 Ed., 1827, dZ9, 336) ; Tanner v. Bermeit, 1 Kj. & Moody, 
182 ; Surdet v. McUl, 4 Bing., 607 ; 2 Arnold, 775, 770, 777 ; Pad- 
dock V. Franklin Ins. Co,, 11 Pick., 227 ; Amerieanlns. Co., v Ogden, 
20 Wend., 287 ; Starhuck v. iVeur EngUind Marine Ins. Co., 19 Pick., 
198 ; Robinson v. «/bne«, 8 Mass., 536 ; Bazard v. Hew England Ins. 
Co., 1 Sumn., 218 ; 3 Kent, 5th Ed., p. 176, Note A. 371, 373 ; Cope- 
land V. I^ew England Ins. Co., 2 Met , 432 ; Cleveland v. Union Ins. 
Co., 8 Mass., 308 ; BradhurstY. Col. Ins. Co., 9 Johns., 17, 2J ; Pot- 
ter y. Suffolk Ins. Co., 2 Sumn., 197; GalkraithY. Grade, 1 Wash. C. 
C. R., 219. 

Mr. BuTLBR» with whom was Mr. Cuttimg, for defendant in error, 
cited Peters v. Warren Ins. Co., 14 Peters, 99; Peters v. Warren lus. 
Co., 3 Sumn., 389 ; Waters y. Merchants' Ins. (7o.,ll Peters, 213 ; Co- 
lumbia Ins. Co. Y. Latorence, 10 Peters, 507 ; Patapsoo Ins. Co. y. 
Coulter, 3 Peters' R, 222 ; BaU v. Wash. Ins. Co., 2 Story R., 176 ; 
Smith's Mercant. Law, ( Amer. Edit.,) 347 ; Sadler y. Dixon, 8 Mees. 
& Welsby, 895 ; Dixon y. Sadler, 5 M. & Welsby, 406 ; Buvh y. The 
Royal Exchange Ins. Co., ^2 B. Aid., 73; Walker v. Maitland, 5B. 

6 Aid., 174 ; Bishop v. PenOand, 7 B. &. C, 219 ; Shore v. Bentall, 

7 B. & C, 798 ; n. ; Henderson v. Western Mar. <k F. Ins. Co., 10 
Robinson, 164 ; Copeland v. N. Eng, Mar, Ins. Co., 2 Met., 432 ; Per- 
rins, Adm'r y. Protect. Ins. Co., 1 1 Ohio R., 147 ; Park. Ins., 482 (Eng. 
Edit, of 1842, p. 166 ; (MmY. Phenix Ins. Co., 13 Johns., 461 ; In 
this country and Law y. Hollingsworih, 7 Term. R., 166 ; 1 Blatchford's 
R. 251 ; Peters y. Warren Ins. Co., 14 Peters' R., 99 ; S. C, 3 Sum., 
389 ; HaU y. Wash. Ins. Co., 2 Story, 176 ; 1 Phill. Ins., 636 ; 2 PhilL, 
on Ins., 609, 749, 464 ; 1 id., 693 ; ffastie v. De Peyster, 3 Games' R., 
190 . 1 Story's Rep. 458 ; HaU v. Wash. Ins. Co., 2 Story, 176 ; Pe- 
ters y. Warren Ins. Co., 14 Peters' R., 99 (p. 100, near the foot) ; Wat- 
son v» Mar. Ins. Co., 7 Johns., R., 67 ; JouvmIy. Mar. Ins. Co., 7 
Johns. Rep., 412, 420 ; Qardere y. Columbia Ins. Co., 7 I. R., 514; 
Francis y. Ocean Ins. Co., 6 Cowen, 404, affirmed, 2 Wend., 64 ; 
Bridge y. Niagara Ins. Co., 1 Hall's Sup. Ct. R., 423 ; 9 Wend., 416; 
lUcket Y. Snyder, 2 Phill. Ins., 464, 609, 749; id., 698; Hale y. Wash. 
Ins. Co., 2 Story, 176. 

Mr. Justice Curtis cited fper Buller, J., 4 T. R., 210 ; Mansfield, 
C. J., 4 %mt., 380 ; Marshal, C. J., 6 Cr., 46 ; Lord Mansfield, 1 
But, 3441 ^^ ^awa? y. Salvador, (5 Ad. and Ellis;) Paragon, 14 
Peters, 109 ; Mr. Amould, in his Valuable Treaties on Insurance, (yoL 
2, 776 ;) Copeland. Y. TheN. E. Marine Ins. Co., (2 Met., 432 \\ Haz- 
ard Y. N. E. Marine Ins. Co., (1 Sum. R.,218;) SchieffelinY. N. Y. 
Ins. Co., 9 Johns., 21 ; Bradhurst y. Col. Ins. Co., 9 Johns., 17 ; Am. 
Ins. Co. Y. Centre, 4 Wend., 46 ; S. C, 7 Ck)w., 604 ; McGaw v. 
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Ocean Ins. Co,, 23 Pick., 405 ; Bobinson v. Joms, 8 Mass., 586 ; 
Vleveland v. UnUm Ins. Co,, 8 Mass., 308 ; Potbier Ti*ait6 d'AsBur- 
aace. No. 49, 50; Boucher, 1500, 1501, 1502; 4 Boulay Party, Droit 
Maritime, (ed. of 1823,) 14, 16; Saiit?iyra*8 Com., 7, 223 ; Emerigon, 
(by Meredith,) 387: De Vaux v. Salvador, (4 Ad. k El., 420;) 
Marsh on Ins., 495 ; 1 Phil, on Ins., 636 ; Peters v. Warren Ins, Co., 
14 Pet., 99 ; Hall v. Washington Ins, Co., (2 Story.) 



INSURANCE— COLLISION— AS TO COLLISION BEING A 
PERIL INSURED AGAINST, BY POLICY, UNDER THE 
GENERAL TERMS, PERILS OF THE SEA, OR PERILS OF 
THE LAKES. 

A collisioo is a peril insured against by a policy, under the general 
terms, perils of the sea, or perils of the lakes. 

And where another vessel is injured by a collision with the vessel 
insured, in such a manner that the insured are compelled to respond in 
damages, the insurers are liable to the insured for such damages. 

The fact that the vessel insured was not injured by the collision, but 
proceeded safely upon her voyage, makes no difierence. 

In such case, the collision will be held to be the proximate cause of 
the damage for which the recovery was had against the insured. 

And when the immediate or proximate cause of the loss is a peril 
insured against, it is no objection to a recovery against the underwriters 
that the loss was remotely caused by the negligence or fault of the 
maftiter or crew of the vessel insured. — Grier v. The Phenix Ins. Co.j 
(13 John., 451,) ; overruled Mathews v. Howard Insurance Company, 
13 Barbour's Supreme Court Rep., p. 234, (1853.) 

S. Mathews, for the plaintiff, cited Hale v. Washington Ins. Co,, 2 
Story's Rep., 176 ; Peters v. Warren Ins. Co., 14 Peters, 99 ; Sher- 
wood V. Mutual Ins. Co., Hunt's Merchants' Magaadne, vol. 18, No. 2, 
(Feb., 1848,) p. 186 ; Patapsco Ins. Co. v. Coulter, 8 Peters, 222 ; 
Columbia Ins. Co. v. Lawrence, 10 id., 507 ; Waters y. Merchants* 
Ins. Co., 11 id., 218; Williams v. Suffolk Ins. Co., 3 Sumner, 270; 
Busk V. Boyal Ins. Fo., 2 Barn. & Aid., 73 ; Walker v. Maitland, 5 
id;, 171 ; Dixon v. Sadler, 5 Mees. <fe Welsby, 405; 8 id., 895; 7 
Bam. <fe Cress., 217 ; Note (A), to the case of Holdsworth v. Wise, 1 
id., 794. and of the Supreme Court of Massachusetts ; ^^land v. 
New England Ins. Co., 2 Metcalf, 432, and of the same com in Loui- 
sinna; Henderson v. Western Maine Ins. Co., 10 Robinson's Bep., 164, 
and in Ohio; Perrin v. Protection Ins. Co., 11 Ohio Rep., 147 ; (over- 
ruling 6 id., 488, and 7 id., 1 ;) Grier v. Phenix Ins. Co., (13 John., 
467 ;) 3 Peters, 222 ; 11 Ohio, 147 ; Kent's Commentaries, vol. 8, 304 
to 807, note 
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- D. B. Eaton, for the defendants, eited (1 Araold's In8.» 1,) 
Chancellor Kent, (3 Com., 264 ;) 2 Arnold on Inanrance, 801 ; (hUlen 
y, Butler, 6 M. A *Selw. 461 ; Taylor v. Ourtis, (6 Taunt, 608;) 2 
Arnold on Ins., 446, 447, 878, 881, 882, 890, 891 ; Peters ▼. The 
Warren Ins. Co., H 4 Peters, 109;) 2 Arnold on Ins. 764, 798; 8 
Kent's Com. 302, (7th ed. 374 ;) 2 Dod. Adm. Rep., 85 ; 2 Arnold on 
Ins., 803, 804 ; 1 Emerigon on Ins,, ch. Id. § '14 ; (3 Kent's Com., 
230, 231;) 14 East, 481; The American Insurance Company ▼. 
Insley, 7 Barr's Rep., 229 ; 2 Arnold in Insurance, 806 ; Busk v. The 
Royal Ex. Ass, Co. ; 2 Barn. & Aid., 73 ; Patapsco Insurance Co, v. 
Coulter, 3 Peters, 222 ; Columlna Ins, Co, v. Laurence, 10 Id., 497, 
517 ; American Ins, Co. v. Bryan, 26 Wend., 663, 581 ; De Vaux v. 
Salvador, 4 Ad, & Ell, 420 ; Fulton v. The Lancaster Ins. Co,, 7 Ohio 
Rep., 2 ; Orier v. The Phanix In. Co,, 13 John, 461 ; Coolidge v. 
The Firemen Ins. Co., 14 Id., 308. 316 ; 2 Arnold on Ins., 774, 805 ; 
Emergin on Ins. (by Meredith, 329 ; Chier v. 7%« Phoenix Ins, Co., 

13 John, 46 L ; Coolidge v. JV. T, Ins, Co, 14 Id., 308, 316 ; Ameri- 
can Ins, Co. V. Bryan, 26 Wend., 663, 681 ; Emerigon on Ins., by 
Meredith, 329; Waters v. The Merchants' L Ins. Cb., (11 Peters, 
219;) De Vaux v. Salvador, (4 Ad. <fe Ell, 420;) Peters y. The 
Warren Ins, Co., (8 Sum., 389 ; Id., 14, Pet., 99 ;) Sale v. The 
Washington Ins. Co,, (2 Story's R., 176.) 

Johnston, J., cited Peters v. The Warren Insurance Company, 

14 Peters 99 ; Hall v. The Washington Insurance Company, (2 Story's 
Rep., 176 ;) Gfrien^, The Phoenix Ins. Co,, (13 John, 461 ;) deve- 
landy. The Union Ins. Co,, (8 Mass. Rep, 308;) Lodwick y. The 
Ohio Lis, Co,, (6 Ohio R. 436 ; Fulton v. The Lancaster Ins, Co,, 
(7 Id., 2;) United States in The Patapsco Ins, Co. r. Coulter, 8 
Peters, 222 ; Columbia Ins, Co. v, Laurence, 10 Peters 607 ; Walters 
V. Merchants Ins, Co., 11 Id., 213 ; Peters y, Warren Ins, Co., 14 Id., 
99; Hale v. Washington Ins, Co , 2 Story's R, 176 ; Busk y. The 
Rcyal Ex. Ass, Co., 2 Barn. <Ss Aid.. 73 ; Walker v. MaiUand, 6 Id., 
74 ; Dixon v. Sadler, 6 Mass. h Wels., 406 ; S. C, 8 Id., 806 ; Cope- 
land y. New England Ins. Co,, (2 Mete, 432 ;) Perrin v. Protection 
Ins. Co., (11 Ohio R., 147 ; Chancellor Kent, (3 Kent's Com. 304, v. 
A.;) Am, Ins, Co. v. Bryan, (26 Wend. 688; Smith's Mercantile 
Law, 347; 348, and notes.) 

INSURAWE—COLLISION— GENERAL CCJSTOM OF NAVI- 
GATION FOR VESSELS PASSING EACH OTHER. 
; : I 
In cases of collision, the burthen of proof is on the plamtiff, not only 
to show negligence on the part of the defendant, but ordinary care on 
his own part. 



A general eastouL <^ narigatioQ e. y., for vessels to pass each other 
00 the left, maf be proved by (he tetisminj of pei-eons skilled in navi- 
gation. ' 

Such custom is a part of the law of the land ; and a departure from it, 
occasioning a collision, will render the p^irty liable, unless the other party 
hy reasonable effort, might have prevented it; and each party should 
act upon the suppoeition that the other party will adhere to the cus- 
tom. John Drtw^ et. al. v. The Steamboat Cheiapeake. 2 Douglass' 
Mich., R., p. 33, (1849.) 

A. D. Frasbb and A. Tkn. Eltok, in support of the motion, cited 
5 Pet., 715; Pet., 66, B., 235; 8 Wheel., Am., 0. L., 231, 285, 
240, X % '6, '8; 1 Gainers R., 44; 5 Byron, 287 ; 20 E. C. L. R, 
201 Don., 207 ; 9 E. C. L. R., 22 ; 36 Id., 166 ; 1 How. R., 91 ; 19 
Wend., 399; 21 Id., 190; 19 E. 0. L. R., 298; 21 Wend., 616; 
25 K C. L. R* 534; 14 Id., 430; 24 Id.. 368; 1 Cow., 78; 21 
Wend., 615 ; 2 Hall's Rep., 151, 161 ; 22 £• C. L. R., 280 ; 24 Id.« 
393--4; 34 Id., 435-6. 

J. M. Howard and Aiax. Davidson, contra, cited 1 Dane's Abrt» 
515; Co. Litt, 113, a.; 36 C. C. L. R., 166; Story on Bailm., § 
611, n. 4, §§ 611, a., 611, b. ; 8 E. C. L. R., 300 ; 14 Id., 446, 431 ; 
2 Wend., 452; 1 Law Reporter, (1839,) 313; J3 Wend., 603; 11 
East., 60 ; 2 Esp. N. P., 207; 21 Wend., 622 ; Q Esp. R., 44 ; 8 E. 
£. C. R., 300 ; 24 Id., 395, Note ; 2 Carr & P., 554 ; 4 Id., 106. 

Ransoni, C. J., delivered the opinion of the court 

We are clearly of opinion that the charge of the court, passed as it 
was, may have misled the jury. The statute under which the ]Mroceed^ 
infls in this case were had, provides that '* every boat or vessel shall be 
liable for all injinies done to persons or property by such boat or vessel 
in all instances where the same is shown to have occurred through the 
n^ligence or misconduct of the master or hands thereon employed." 
S. L., 1S39> p. 70. To entitle the complainant to a recoveiy under 
this statute, he must prove that the injury complained of proceeded 
from negligence or misconduct of the master or hands employed on 
the boat or vessel against which the proceedings are instituted. 

If it were shown satisfactorily to the jury that it was customary for 
boats or vessels descending the Detroit River to keep th^aAmerioan 
side of the channel, and that the Chesapeake was in the Hcustomed 
track at the time she came into collision with the complainant's vessel, 
her master, or hands, could not be charged with negligence or miscon- 
dttst> unless it>were also shown^ either that they had neglected the pre- 
cautionary measures usual and necessary to prevent such disasters, 
such as li^ts, men to keep a look out, &c., or, that seeing the plain- 
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IiSb' vessel in time, and baving sufficient sea room to avoid a collision, 
they bad neglected or refused to do so, and the burden of proof is on 
the complainants, tbey must adduce the evidence necessary to fix the 
liability of the defendant. 

' '^ In cases of collision, the burden of proof is on the plaintiff, not 
only to show negligence on the part of the defendant, but ordinal^ 
care on his own part." — 1 Western Law Journal, 30 ; Dctne v. Orombie, 
12 Pick., 177. In this view of the case, the Grcuit Court should have 
been prepared to assert that the custom in question, if proved, had the 
force of law, and should have so instructed the jury. 

" A general custom is a general law, and forms the law of a contract 
on the subject matter, though at variance with its terms ; it enters into 
and controls its stipulations, as an act of Parliament or of a State 
Legislature. The court not only may, but are bound to notice and re- 
spect general customs and usages, as the law of the land, and when 
clearly proved, they will control the general law." — United States v. 
Arredonde, 6 Pet., 715, and cases there cited. 

" Whether there be any general custom of navigation, and what it 
is, are matters to be proved by the testimony of persons skilled in 
navigation. If there be such a custom, a departure from it, occasioning 
collision, will render the party liable, unless the other party, by reason- 
able effort, might have prevented it, and each party should act upon 
the presumption that the other party will adhere' to the custom." — 1 
Westeni Law Journal, 30 ; Jamison v. Drinkald, 12 Moore, 148, S. 
C. ; 22 E. C. A, R., 442 ; Lowry v. Steamboat Portland, 1 Law Re- 
porter, 313 ; Haniayside v. Wilson, 3 Carr. & Payne, 628. 

Several questions were presented on the argument of this motion, 
which we have not deemed it necessary to consider, satisfied, as we are, 
that the motion should prevail, on the ground that the jury may have 
been misled by the charge of the court as to the effect of the custom, 
in relation to which testimony was adduced on the trial. 

The opinion of this court, then, is, that the defendants' motion that 
the verdict be set aside, and for a new trial, ought to be gi'anted, and 
we direct that the same be so certified to the circuit court. 



INSURANCE— DAMAGE TO CARGO BY SOME CAUSE 
OTHE»THAN PERILS OF THE SEA— DEFECTIVE STOW- 
AGE, OR COOPERAGE. 

The ship N. sailed from New Orleans for New York, on the 20th of 
June, with a cargo of tobacco in hogsheads, and lard in barrels. When 
seventeen days out, without having met any very rough weather, lard 
was pumped f^om her ; the tobacco was damaged by the lard mnnmg 
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into it, Httd^ that the damage was occaaioDed by some caoae other 
than the perils of the sea, suoh as bad stowage or cooperage, and that 
the ship was responsible for it. 

If, under such circumstances, a peril of the sea, subsequent lo the first 
pumping of the lard, and wholly unconnected with the fault of the 
carrier, in the defective stowage or cooperage of the lard, is set up ns 
the cause of the damage, the evidence should be clear and undoubted, 
in order to exonerate the carrier from liability. 

In this case, the court, being satisfied that the barrels of lard were 
badly stowed and coopered, charged the damage to the carrier. — ^The 
Newark, 1 Blatchford^s Qrcuit Court R., p. 208, (1852.) 

Nelson, J., cited The Schooner Reeside, 2 Sumn., 517, and cases 
there cited. 



INSURANCE^DEVIATION— WORDS, "FROM THENCE," IN 
THE POLICY, WHAT MEANS. 

Insurance on ship, at and from Liverpool to ports and places in China 
and Manilla, all or any, during the ship's stay there, for any purposes, 
and from thence to her port or ports of calling and discharge in the 
United Kingdom, with liberty to call and sta^ at all or any ports or 
places on either side of, and at the Cape of Good Hope. The shiff 
sailed from Liverpool direct to a port in China, having on board a cargo 
for that port and Manilla ; from thence she proceeded to Manilla, and 
there discharged the remainder of her outwanl cargo. At Manilla, the 
captain took on board on freight two hundred and thirty chests of 
opium, for Tongkoo, another port in China, (not being thereby a tenth 
part laden), and sailed for Tongkoo, there to seek a freight for the Uni. 
ted Kingdom, and on her voyage thither was lost by perils of the seas. 
Tongkoo is quite out of the direct course from Manilla, to the United 
Emgdom. 

Seld^ on error, in the Exchequer Chamber, (affirming the judgment of 
the Court of Exchequer), that the words, " from thence," in the policy, 
veant not " from Manilla" only, but *^ from ports or places in China and 
Manilla, all or any," and that the suling from Manilla for Tongkoo for 
the purpose of seeking a homeward cargo, was not a deviation. — Pratt 
tt aU, v. Ashiey et als.^ 1 Welsby, Hurlstone & Gordon's R., p. 257, 
~ 5., (1849.) 



(Martin, cited Matiden v. -Beirf, 8 East., 572 ; Hunter v, Leathy^ 10 
B k C, 858 ; Eobertson v. French, 4 East., 185 ; Lambert v. Liddy, 5 
Taunt, 480; Metcalfr. Ferry, 14 M. & W.. 487.) 
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INSURANCE— FREIGHT— MEMORANDUM ARTICLE. 

In an insurHnce upon freight, there is no total loss of a memorandum 
arlicle as long as the goods have not lost their original character, bat 
remain in specie, and, in that condition, are capable of being shipped to 
tbi'ir destined port, no matter what may be the extern of the dHmage. 

If, however, the articles are not capable of being carried, in specie, 
to the port of destination, arising from danger to the health of the 
crew, or to the safety of the vessel ; or the public authorities at the 
port of distress order the articles to be thrown overboard, from fear of 
disease, there would be a total loss. 

In construing the contract of insurance upon freight, the interest of 
the insured, or of the underwriters of the cargo, is not considered : 
therefore, if the vessel is in a condition to carry on the cargo to the 
port of destination, or another vessel can be procured for that purpose, 
it is the duty of the owner of the vessel to carry it on, although it may 
be for the interest of the insured and insurers of the cargo to sell it at 
the port of distress. 

If 80 sold, the insured cannot recover for a total loss of freight. 

But although it is the duty of the owner of the vessel either to re- 
pair his own or to procure another at the port of distress to carry oo 
the cai^o, yet, if it should be made to appear that the repairs or pro- 
#carement of another vessel would necessarily produce such a retarda* 
tion of the voyage as would, in all probability, occasion a destruction 
of the article, in specie, before it could arrive at the port of destina- 
tion, or, from its damaged condition, it could not be re-shipped in time, 
consistently with the health of the crew or safety of the vessel, or 
would not be in a fit condition, from pestilential effluvia, or otherwise.- 
' to be carried on, it then became the duty of the master to sell the 
goods for the benefit of whom it might concern. — Hugg et ed, v. The 
Auguita Ins. and Banking Co., 1 Howard's U. S. R., p. 596, (1849.) 



INSURANCE— INJURY TO FLATBbAT, BY WAVES OF 
STEAMBOAT. 

Injury to a flatboat, by the waves raised by a steamboat, is one of the 
perils insured against in any ordinary policy of insurance, although the 
steamboat was an ordinary steamboat, and the swell raised by her an 
ordinary one. 

The insurer does not insure against certain loss, such as must inev- 
itably happen to all boats, as wear and tear, and the like ; but insures 
against accidents, such as may, or are likely to happen. 

The question whether the external force that produced the injury 
was great or small, may be important as an item of evidence in deter 
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mining whether the vessel was seaworthy or not ; but if the force caus- 
ing the injury fall within the class of perils insured against, if the vessel 
be seaworthy, it matters not whether it be great or small, the insurer 
will be liable. — The Washington Muttial Insurance Co, v. George M. 
Seed and Wilson N, Brown, 20 Ohio Supreme Court R., p. 199, (1852.) 
CoFPiN and Mitchell for plaintiff, cited Gale v. Pearson, 6 
Miss. R, 253; Hamilton v. Moore, 4 Watts <fe S. R., 5T0; Cawthorn 
V. Muldron, 8 Miss. R, 617; Mason v. Campbell, 2 Pike. R., 506; 
Trott V. West, 10 Yerg. R., 499 ; Wilkinson v. Oilmore, 2 Hamp. R., 
140; do. 494; Samuel v. Withers, 9 Miss R-, 166; Frazery. Yeai- 
man, 10 Miss. R., 601 ; Stephens v. State, 14 Ohio R., 386 ; Watson 
T. Brown, 14 O. R., 473 ; Coil v. Willis, 18 O. R , 28 ; Wagers v. 
Dickey, 17 0. R., 440 ; Cressenger v. Lessee of Welch, 15 0. R., 156 ; 
16 O. R., 618 ; Pickett v. Doe, 5 Smedes & M„ 470; Sicks v. Pear- 
son, 19 0. R., 446 ; 3 Kent, 300 ; Paddock v. The Franklin Ins. Co., 
11 Pick., 236 ; 2 Sumner, 202, 671 ; 1 Phillips on Ins., 626 ; Damewell 
Y. Church, 1 Gaines, 234 ; 2 Johns. R., 127 ; 8 Peters, 557 ; 2 Johns., 
128-9 ; 1 Arnold on Ins., 652 ; P^rke, B., Dixon v. Sadler, 6 M. A 
W., 414 ; Watson v. Ins. Co., N. A., 2 Wash. C. C, 480 ; 2 Greenleaf 
on £v., § 600 ; 3 Kent, 206 ; 1 Johnson's Cases, 304 ; 2 Ibid., 231 ; 

3 Mass. 486 ; 1 Arnold on Ins., 652, 653 ; Park, 668, 8th £diti<Hi ; 
Taylor v. Sewell, 3 Mass., 331, 343; Mutual Insurance Company v. 
Clapp, 11 Pick., 66, 64, 65 ; 1 Phillips, 448 ; 2 Phillips, 526-7. 638; 
8 Johnson, 1 ; 3 Cranch, 357 ; Cond. U. S., 661-4-6; Penniman v. 
Tucker, 11 Mass., 66 ; Penscm v. Lee, 2 B. & P., 330 ; Clark v. The 
Mutual Ins. Co., 2 W. & M., 472, 494. 

Fox and Frbnoh for the defendants, cited ( 1 Marshall on Ins., 465 ; 

4 Mason, 442 ; Patrick v. Rallet d Brown,, I John. K, 241 ; Toleqt 
V. Commercial Ins. Co., 2 John. Rep., 127 ; 2 Johns., 467; 1 Binney, 

00 ; 1 Johns. R., 248 ; 2 Sumner, 197 ; 2 Wash. C. C. R., 480 ; 1 
ondy's Marshall, 166 ; 1 Johns. R., 241 ; 2 Johns. R., 129, 467 ; 1 
hi!, on Ins;, 635, 316, 312 ; 4 Mason, 442 ; 6 Cow., 270 ; 2 Bos. & 

PuL, 333 ; 2 Woodb. & Minot., 494-5 ; 4 Whart., 67 ; 4 Mason, 442 ; 

18 Mees. <fe Webb., 392 ; 1 PhiL on Ins., 326 ; 1 Caine's, 302. 

Caldwell, J., cited Phillips on Insurance, vol. 1, p. 636 : HazartTs 
Administrator v. The New England Insurance Company, 8 Peters, 
567 ; Rohl V. Pan, 1 Espinasse. 



INSURANCE— LOOK-OUT— COLLISION. 

Two vessels came into collision under these circumstances ; The Y . 
was to the windward, and the E. to the leeward, the V. heading along 
the shore N. or N. by W., and the E, heading S. by E., or S. S. £., 
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the vessels being half a mile or a mile distant from each other when 
the E. was first seen by the V. ; the wind was W. N. W., and the V., 
on discovering danger of collision, bore up into the wind, but the E., 
instead Oi falling off before the wind, changed her course towards the 
v., and the colUsion ensued ; it also appeared that the E. had no proper 
look-out: Held, that the E. was in fault. — the Emily, 1 Blatchfoid's 
Rep., p. 286, (1862.) N. Y. 



INSURANCE—NOTE GIVEN FOR PREMIUM OF INSURr 
ANCE ON MARINE POLICY— TRANSFER. 

One obtaining a negotiable promissory note before it becomes due from 
the payee, for' a precedent valuable consideration, or as security for an 
existing debt ; takes it subject to all the equities then existing respecting 
it, between the maker and the payee. But he is not subject to any 
subsequent equities between those parties. 

The true test to determine whether the note is subject to an equity set 
up by the maker, is this ; could the payee at the time he transferred the 
note, have maintained a suit upon it against the maker, if it had then 
matured ? 

A note given for the premium of insurance, on taking out an open 
marine policy, becomes valid as fast as risks are assumed on the policy, 
to the extent of the premiums thereby earned. 

^ Such a note is transferable, like other notes, and there is no implied 
agreement, on the part of the insurers, to retain it till due, so as to be 
then subject to adjustment of losses. 

An insurance company may borrow money to pay losses, and it may 
j3orrow a note upon which to raise money for that purpose. — Fumias 
V. Gilchrikt <Ss Co., 1 Sandford's Superior Court R., p. 53, N. Y., 
(1849. 



INSURANCE— PERILS OF SEAS— ORDINARY COURSE OF 
NAVIGATION— STRAINED— VESSEL HOGGED— LIABILJ. 
TY OF UNDERWRITERS. 

A vessel being, in the ordinary course of her voyage, moored in har- 
bor, floated when the tide was in, and took the ground when the tide 
was low, she became hogged, or strained all over, in consequence. 

Held, that this did not constitute a loss for which an underwriter was 
liable, as a loss from perils of the seas, there having been no accident. 
— Magnus v. Buttermer, 9 English Law and Equity R., p. 461, (1852.) 

Assumpsit on A 
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INSURANCE— POLICY— AGAINST THE PERILS OF THE 
SEA— WHAT DAMAGE COMPREHENDS. 

A policy of insunmce against the perils of the sea, comprehends the 
damages paid bj the insured vessel lo another, in consequence of a col- 
lision between them at sea. 

And the underwriters are liable in such case, even though the colli* 
sion is produced through ne£'ligence and misconduct on the part of the 
insured vessel. 

The damages sustained by the insured vessel are the direct and im- 
mediate consequences of the collision, and no less so in being imposed 
by judffment of law on the insured vessel, than if they had accrued to 
her bodily by the collision. 

And the policy covers not only the immediate damages occasioned 
by the collision, but the costs and expenses incurred in a auit brought ' 
to recover those damages. 

It also covers counsel fees, beyond taimble costs, paid by tiie insured 
vessel in such suit. 

The claim on the policy in such case is for indemnity, and the defence 
in the suit against the insured vessel, is held to have been for the benefit 
of the insurer. — Sherwood v. The General Mutual Imurance Company, 
1 Blatchford's Circuit Court R., p. 261, (1862.) 

Bettb, J., cited Peters v. The Warren Ins. Co., (U Peters, 99;) 
Hale V. The Washington Ins. Co., (2 Story, 176 ;) 2>« Vauxv. Salva- 
dor, 4 Adol. & Ell., 420 ; The Patdpseo Ins. Co. v. Coulter, 3 Peters, 
222; Columbia Ins. Co. v. Lavn-enee, (10 Peters, 507 ;) Waters v. The 
Merchants' LouASville Ins. Co., (11 Peters, 213;) Henderson v. The 
Western Marine and Fire Ins. Co., 10 Rob. La. R., 164 ; Copeland v. 
The yew England Marine Ins. Co., 2 Mete., 432 ; Ferrin v. The Pro- 
tecHon Ins. Co., 11 Ohio, 147 ; Bush v. Royal Exchange Ass. Co., 2 
Bam. & Aid., 73 ; Walker v. Maitland, 6 Bam. & Aid., 171 ; Bishop 
V. Pentland, 7 Barn. <b Cress., 2.19 ; Shore v. Bentall, id., 798, note 
b. ; Dixon v. Sadler, 5 Mee. k W., 405, and same case in error, 8 id., 
895. 



INSURANCE — SHIP TO BE SEAWORTHY FOR THE 

VOYAGE. 

A policy contamed a clause, that the ship was to be '^ allowed to be 
seaworthy for the vOyage.'' In the course of the voyage, she met with 
a violen storm, by which she was much damaged, and obliged to put 
into the Mauritius. Qn examinntion there, it was found that the ship 
would require very extensive repa'rs to make her seaworthy, an 1 tliat 
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the cost of Buch repairs would exceed her value when tepaired ; thai 
many of the beams were broken, and many of the bolts and fastenings 
loosened ; and that, the vessel being old, and in many parts, decayed, 
the decayed parts could not be again made use of, as they would not 
bear re-bolting, but would require to be replaced with new tim()er8. 

In an action upon the policy, averring a total loss, by a peril insured 
against, the Judge left it to the jury to say whether the costs of the 
repair of the damage, arising from the perils insured against, would 
have been greater than the value of the ship when repaired ; telling 
them, that, if they were of that opinion, they should find for the 
plaintiff, — which they did : — Held, that this was a correct direction, 
and the verdict warranted by the evidence ; for the Judge was not 
bound to tell the jury, that in considering the repairs that were neces- 
sary, they must exclude from their estimate all such repairs as were 
Tendered necessary by the decayed state of the ship. PhiUipi, et at, 
V. NaimB, et al, 4 Common Bench B., p. 348, fing., (1840.) 



INSURANCE— STEAMBOAT— ADMIRALTY— LAKES AND 
NAVIGABLE RIVERS— COLLISION. 

The act of Congress, passed on the 26 of February, 1845, (5 Stat. 
at Large, 726,) extending the jurisdiction of the disttict courts to 
certain cases upon the lakes, and navigable waters connecting the 
same, is consistent with the Constitution of the United States. 

It does not rest upon the power granted to Congress, to regulate 
commerce. 

But it rests upon the ground, that the lakes and navigdole waters, 
connecting them,. are within the scope of admiralty^ and maritime juris- 
diction, as known and understood in the United States, when the Con- 
stitution was adopted. 

The admiralty and maritime jurisdiction granted to the Federal 
Government, by the Constitution of the United States, is not limited to 
tide-waters, but extends to all public navigable lakes and rivers, where 
commerce is carried on between different States, or with a foreign na> 
tbn. 

In the present case of collision between a vessel, navigated by steam, 
and a sailing vessel, the evidence shows that the former was in fault. 

It is the duty of every steamboat to keep a trustworthy person em- 
ployed as a look-out; and if there be none sueb additional to the 
helmsman, or if he was not stationed in a proper place, or not vigi- 
lantly employed in his duty, it must be regarded as prima facie evidence 
that the collision was the fault of the steamboat. The Propeller 
Geneeee Cfhief, et al. v. Fitzhugh et «/^ 12 Howard's U. S. Supreme 
Court R., p. 448, (1852.) 



This ease was argued by Mr. Mathews, for the appellants, and by 
Mr. Grant and Mr. Sbward, lor the appellees, 

Mr. Grant cited 2 Dodson, 36, 37; 2 Chitly's Gen. Prac. 514 ; 
Biory on Bailm., 611 ; Am. Law Joumai, Vol. 4, No. 4; Lyle y. The 
(hnestoga; Id., Feb., 1849, 354 ; 2 Hag. Ad. Rep., 173; 3 Id., 414; 
2 Wend., 463; 2 Chitty's Gen. Prac., 514 516; Story on Bailm., 
611 ; Conk. Ad. Prac, 306, 30d ; Abbot on Ship., part 3, p. 300, 308, 
311 ; 10 Howard, 668—587 ; Story on Bailm., 611 ; Tbe Thomas, 5 
Rob., No. 345 ; 6 Rob., 316 ; 1 Browne's Gv. Co. Law, 500, 501 ; 1 
Story, 96 ; Ware's Rep., 367 ; Wood's Inst. 3l5. 316 ; 3 Page's Ch, 
Bep., 54; 1 Sumn., 343, 344, 401, 432; 2 Gall, 48, 50; How. Rep. 
58, 57; 2 Hag. Ad. Rep^, 149, 151 ; 1 Pet. Ad., 139, 141,211; Conk. 
Ad. Prac, 755; 1 Sum., 331 ; 1 Sum. 344, 345; 10 How., 558, 587 
Abbott on Ship., 234 ; Story on Bail., 6, 611 ; 3 Kent, 230 ; 5 Id. 
Brig Cynosure ; 7 Law Rep., 222 ; The Shannon, 1 Wm. Rob., 467 , 

1 Law Rep., 313, 318; Conk. Ad., 306— 311 ; Perth ; 3 Hag., Ad. R., 
414, 417; 5 How. Rep., 441 ; 6 Id., . 44, 386 ; Qibbom v. Ogdmi, 9 
Wheat., 1. 

Mr. Mathews, cited Jefferson, 10 Wheat., 428 ; Sieamhoat OrUant 
V. Phxibw, 11 Pet, 175 ; United States v. Combe, 12 Pet, 72 ; iFar- 
inyetal. r. Clarice, 5 How., 441 ; New Jersey JS. N. Co, v. Merchants* 
Bank, 6 id., 344 ; Thomas.^, Lane, 2 Suran., 1, 9 ; 1 Pet., 512, 545; 
10 How., 99 ; Marhury ▼. Madison, 1 CrancL, 137 ; Hodgson y. Benuh 
erbank, 5 Craneh., 303 ; Mossman v. Higginson, 4 Dall., 12 ; Marbury 
V. Madison, 1 Craneh., 173, 174; Dwarris on Statutes, 653; Mr. J. 
Nelson, 6 How., 392; Abbott on Shipping, 238; Perkins' Ed.. 312; 

2 Hagg., 145; 10 How., 685; 6 Law Rep-. Ill ; Mary Stuart, 2 W. 
R()b., 244 ; 3 Carr. & Payne, 528, 529 ; id., 601; 3 Hagg., 321 ; 1 
Uiw Rep , 313, 318 ; The Celt, 3 Hagg., 321 ; fol. 974 and 1312; I 
Law Hep.. 313, 318; Capt Eggleston, fol., 1012; The Manchester, 1 
W. Rob., 62; Abbott on Shipping. 380; Perkins' Ed. 1846, 465, 
466; The EmmH, 2 W. Rob., 315; Rathbun y. Payne, 19 Wend., 
399 ; Barnes v. Cole, 21 Wend., 188 ; Spencer v. Utica and S. R, B. 
Co,, 5 Barbour, 337. 

Mr. Chief Justice Tanxt, (5 Stat at Large, 726';) Thomas Jefferson, 
10 Wht-at, 428; The Steamboat Orleans v. FhoebM, 11 Pet., 176 ; 
Waring v.'' Clarke, 5 How., 441. 

Mr. Justice Danisl, cited New Jersey Steam Navigation Co. v. The 
Merchants'' Bank, in 6 How., 344; Warning v. Clarke, 5 How., 441 ; 
Newton y, Stebbins, 10 H)w.,586. 



182 IN8URAH0K, XTC. 



INSURANCE— STEAMBOAT OR OTHER VESSEL OVER- 

LOAl^ED. 

If a steamboat or other vessel be overloaded or unduly laden, she is - 
unseaworthy ; but whether or not unduly laden depends upon the ca- 
pacity of the boat or vessel, not upon the depth of water upon the 
shoals and bars in the river upon which she is navigated. 

The capacity of the craft — ^not the capacity of the river — is to con- 
trol in deciding a question of this character. "^ 

If a boat or vessel insured meets with a disaster, the captain and 
crew are bound diligently to labor for the recovery of the property ; 
but the insertion of a clause in the policy requiring such labor and 
effort, does not impose any additional duty upon the assured. 

It is not proper, as a general rule, to inquire of a witness upon the 
stand, who has heard the testimony in a case, his opinion from the 
knowledge he derives from the testimony as to a particular fact which 
is material in the determination of the issue in the case. — Cincinnati 
and Firemen^s Mutual Insurance Companies v. James May, 20 Ohio 
Supreme Court Rep., p. 211. 

Coffin and Mitchell, for plaintiffs in error, cited 1 Smith's L. C, 
286, 7 ; 1 Greenleaf pn Evid., 6th ed., p. 555, note 1 ; Steamboat Clip- 
per v. Logan, 18 Ohio, 394-5-6 ; 1 Marsh,, 334 ; Miicheil v. Eddie, 1 
TermR., 613; Arnould on Insurance, 7T3, 1086; 1 Arnould. 197; 
Jumel V. Marine Insurance Company, 1 Johns., 423, 519 ; 2 Phillips, 
439 ; Smith v. Marine Insurance Company^ 7 Metcalf, 453 ; 2 Arnould, 
997-98; Lord Ellenborough, in Wellish v. Andrews, 15 East., 16; 
Bainbridge v, Neilson, 10 East., 341 ; 2 Arnould, 1086, 1114, 1181, 
S. 409, 1196, 7; 7 Johnson, 519-20; (2 Arnould, 772, S. 287;) 1 
Arnould, 679, Sec. 251 ; Weir v. Aberdeen, 2 B. & Aid., 320 ; Chase 
V. JSagle Insurance Co., 5 Pick., 53 ; Abbott, 346-7 ; 1 Arnould on 
Ins., 697 ; Perrin v. Protection Insurance Company, 11 Ohio, 147 ; 5 
Pick., 53 ; Bush v. The Royal Exchange Assurance Co,^ 2 B. and Aid. ; 
Walker y. Maiiland, 5 B. and Aid., 171 in 1821 ; Waters y,M, L. 
Insurance Co., II Peters, 213 ; Walker y. Maiiland, nnd Bishop v. 
Pentland, 2 B. and C, 219 ; Weir v. Aberdeen, is cited with approba^ 
lion; 1 Arnould, 679, and 2 id., 5 and 1086. and 772, 773. 

Beatbs and Soarborough for plaintiff m error, cited Steamboat 
Clipper V. Logan, 18 O. R., 375; 1 Phil, on Ins., 308; 1 Arnold, 
652; 11 Pick., 227; 2 Met., 432; 1 Whart,, 399; 5 Pick, 58; 1 
Arnold, 577-683 ; 1 Phil, on Ins., 346, 361 ; Wood v. The Hartford 
Fire Ins, Co., 13 Ct. Rep., 533 ; 1 Marshall, 248, 250 ; Park on Ins., 
318. 
/ 
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Fox and Frkn'OH» ibr defendant in error, cited 1 Phil. Ins., 630 ; 16 
Pick., 303 ; 15 Wend, 532, 533 ; 12 Pick., 232 ; 5 Pick., 51 ; Park 
on Ins., 318; 1 Marshall on Ins., 347 ; 2 Bam. & Aid., 73;. 6 Barn. 
& Aid., 171 ; 1 Adjl. <fc Ellis, 40 ; 6 Mees. & Wels., 405 ; 2 Met. 
calf, 448; 2 Condy's Marehal, chap. 1.3, § 5, p. 614; 1 do., 8, § 3, p. 
824; 2 Marshall, 614, 591 ; 1 Term. Reports, 608 ; Marshall on Ins., 
chap. 13, § 2, vol. 2, p. 592 ; 1 Term. R., 608 ; Mitchell v. Bdie, 2 
Marshall C, 13, § 5, p. 614; 1 John. Rep., 367 ; 7 Johns. Rep., 423; 
2 Phil. Ins., 268, 204 ; 2 Marshall Ins., 580, 616; 2 Phil. Ins., 269; 
I Phil. Ins., 514 ; 3 Mass., 417 ; Oardere v. CoL Ins, Co., 1 Johns., 
519 ; 2 Phil, on Ins., 443 ; 3 Mason, 82. 

§ 
Tapt and Mallon, for plaintiff in error, in reply, cited 1 Arnold's 
Ins., 653 ; 1 Arnold's Ins., 676, 678 ; 1 Arnold on Ins., 577, § 213, p. 
578, 585 ; De Bahn v. Hartley, 1 T. R., 345-6 ; Hibhert v. Pigon, 
Marsh, on Ins., 395 ; 1 Arnold, 347. 

HrrcHCOCK, C. J., cited Steamboat Clipper v. Linus Logan^ 18 Ohio 
Rep., 375 ; Gardere v. Columbia Insurance Company^ 7 Johns. Rep., 
514. 



INSURANCE — VESSEL CARRYING BUT ONE LIGHT — 
COLLISION. 

Where a collision occurred between two steam vessels, the 0. and 
the 8., on the Hudson River, the former going up and the latter going 
down, and it appeared that the O. had but one light, that the night 
was dark and the weatiier thick and cloudy, and that, under those cir- 
cumstances, a vessel carrying but one light, though moving, appears to 
an approaching vessel as if at anchor, and her course can be deter- 
mined only when very near. Held, that even though the S. mistook 
the position of the 0., yet, as the want of two lights on the O. was 
calculated to, and probablv did mislead, the S. was not wholly in fault. 
—The Santa Claus, 1 Blatchford's Rep. ^70, (1862.) 



INSURANCE— VESSEL, COLLISION, RESULT OF INEYITA- 
BLE ACaDENT. 

Where a collision takes place between two vessels at sea, which is 
ihe result of inevitable accident, without the negligence or fault of 
either party, each vessel must bear its own loss. — Stainback et al, v. 
Raettal.y 14 Howard's Supreme Court Rep., page 632, (I860,) 
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Mr. Goodrich, 5or the appellees, cited The Alexander Wt&e, 2 Wm. 
Robinson, Adm. R., 65, 68; The Virffil, id., 201; The Mary Stewart, 
id., 244; The Chester, 3 Haggard Adm. Rep., 816 ; The Ligo, 2 id., 
866, 860 ; Clapp v. Young, 6 Law Reporter, 101-13 ; 1 Conkling's 
Admiralty Practice, 803-6 ; TheEuropa, 14 Jurist., 627 ; 2 Law and 
Eq. R., 662-4 ; The Genesee v. FiUhugh, 12 Howard, 443 ; Walsh v. 
Ropers, 13 id., 283; Pritchard's Admiralty Digest, Art. 12, p. 166; 1 
Bell's Com., 683; George, 9 Jurist., 282, 4; Notes of Cases, 161 ; 
Pritchard's Admiralty Digest, Art. 114, 116, 117, p. 137; tit. Damage. 
3 Kent's Com., 6th ed., 232, § 8 ; Story on Bailments, ch. 6, §§ 690, 
602, 608, and case of Dundee, noie to § 609 ; 1 Bell's Com., 680. 



Mr. JusTioE Nelson, cited 2 Dodsom Adm. R., 83 ; Woodrop Sims, 
1 How. Rep., 28; id, 89 ; 8 Kent's Com., 234 ; Abbot on Shipping, 
Pt., 3, ch. 1, and Pt., 4, ch. 10, § 10 ; 2 Browne's Civ. <fe Adm. Law, 
204-7 ; 5 How. Rep., 603; Abbot, 224, 230; 2 Browne's Cir. <fe Ad. 
Law, 204-6; 3 Kent's Com., 230, 231, 232. 



INSURANCE— VESSEL DISABLED BY COLLISION. 



Where a vessel is disabled by a collision, damage suffered by her in 
the course of reasonable and proper eff(»rt8 to save her, is a consequence 
of the condition in which she is left by the wrong doer, andtherefore 
properly chargeable in an action founded on the collision. 

The value of the services of a vessel while she is undergoing neces- 
sary repairs for injuries, received by collision, is to be allowed as part 
of the damage suskiined by her owners. The maritime law is less 
stringent in this respect than the common law. — ^The Narragansett, 1 
Blatchford's R., p. 211, (18p2,) N. Y. 



INSURANCE— VESSEL RUN ON SHORE. IN ORDER TO 
SAVE LIFE AND PROPERTY— TOTAL LOSS. 



Where a vessel was run on shore by the captain, in wder to save the 
lives 0^ those on board, and for the preservation of the cargo, by which 
act the vessel was totally lost, but the cargo saved and delivered to the 
consignee, a libel in personam, filed by the owner of the vessel agamst 
the consignee of the cargo, (and the result would be the same if filed 
against the owner of the cargo,) for a contribution by way of general 
average, cannot be sustainea in the admiralty courts of the United 
States.— 6te^2ef v. Bae, 1 Howard's U. S. R., p. 729, (1849.) 
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INSURANCE— VESSELS STRUGGLING IN HELL GATE- 
COLLISION. 

Where one vessel attempted to pass another, under circmnstances 
where it could not be done without imminent danger of a collision, and 
there was no fault in the latter vessel, and a collision ensued : ffeld, 
that the former vessel was liable for the damages done to the latter by 
the collision. 

A.vessel that attempts to pass another, whilt struggling in Hell Gate, 
there being no fault on the part of the latter will be responsible if a 
collision occurs. — The Rhode Island,! Blatchford's Circuit Court R.,p. 
363, (1852.) 



INSURANCE — VESSEL WRECKED — AUTHORITY TO 
AGENT. FROM UNDERWRITERS, TO DRAW ON THEM 
FOR REPAIRS. 

A vessel was wrecked and abandoned to the underwriters. They au- 
thorized an agent to draw on them for her repairs. He did so, and A. 
advanced the money on the draft. The underwriters sold ihe vessel, 
when repaired, to the insured, in satisfaction of their policj, and after- 
wards f^ed in business, and did not pay the draft, which they had ac- 
cepted, A having filed a libel, in rem., against the vessel to recover the 
advance : Held, that exclusive credit for the advance was given to 
the underwriters, and that no lien existed on the vessel for its repay* 
ment 

Held, also, especially, that the lien could not, under the circum- 
stances, be set up against the title of a bona fide purchaser. — ^The Sea 
Flower, I Blatchford's Circuit Court Rep., p. 362, (1862.) 

INSURANCR-WHALING VOYAGE. 

A vessel was insured for a whaling voyage, the risk to continue on 
and during her voyage and back to M., '*" until she be arrived and 
moored at anchor twenty -four hours in safety ;" on her return from the 
voyage, after coming within the harbor of M., being unable > for waBt 
of a sufficient depth of water, to reach the wharf to which she was des- 
tined as the place of unlading, with all her cargo in, she anchored at 
some distance (bein^ the usual place) firom the wharf, for the purpose 
9f lightening, in order to enable her to reach it; aod, while lighteo- 
ing and making her way to the wharf with proper diligence, she was 
destroyed by fire ; it was held, that the vessel had not arrived within 
the term of the policy, and that the underwriters wsre responsible for 
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the loss. — Mei§iY. The Mutual Mar. Ins. Co., 2 Oasliing's Bn, p. 439, 
Mass., (1351.) 

(OuRTis and Loring cited Taber v. Nye, 12 Pick., 105 ; Pinkham 
V. Macy, 9 Met^l^i ; 1 Greenl. Ev. Sees., 280, 295*; Blackett v. Eoy- 
al Ex. As8. Co., 2 Cr. & Jerv., 244 ; ffall v. Ocean Ins. Co., 21 Pick., 
472, 482; 2 Stark. Ev., 566 ; Parkinson y. Collier, Park, on Ins. 470 ; 
1 Phillips on Ins., 17 ; Homer v. Dorr, 10 Mass., 26 ; Citizens Bank v. 
Nantucket Steamboat Co., 2 Story R., 16 ; Tates v. Pt/m, 6 Taunt., 
446 ; Strong v. Bliss, 6 Met., 393 ; JVaples v. Eames, 2 Stra., 1243 ; 
Dickey v. United Ins. Co., II Johns., 358 ; Samuel v. Royal Ex. Ass. 
Co., 8 B. <k Cress., 119; King v. Middhtown Ins. Co., 1 Conn., 184, 
239, 339 ; Oliversonv. Brightman, 1 Car. <fe Kir., 360 ; Eager v. Atlas 
Ins. Co., 14 Pick., 141 ; Taunton Copper Co. v. Merchants* Ins. Co., 
22 Pick., 108 ; Perkins v. Franklin Bank, 21 Pick., 483, 485 ; Frith 
▼. Barker, 2 Johns., 327 ; 1 Duer. on Ins., 245.) 



JOINT EXECUTORS— SETTLEMENT OF ACCOUNT OF JOINT 
EXECUTORS. 

By the settlement of a joint account by two executors and its confir- 
mation they become jointly liable ; their division of the balance equally 
between themselves, does not alter the case ; and the acceptance from 
each executor by the legatees of the interest on the half part of the 
balance in his hands does not sever the joint liability, and render each 
separately liable only for the pne-half of the balance received by him. — 
Ducommun's Appeal, 17 Pennsylvania Supreme Court Report, page 
268, (1852.) 

GuiLLou, for the appellant, cited 1 Dallas, 311 ; Brown's Appeal ; 4 
Rawle., 154 ; McNair's Appeal ; 8 W. & Ser., 148-9 ; Jones' Appeal ; 
1 Miles., 245 ; 11 Ves., 326 ; 12 id., 355; 5 id., 681 ; 2 Story s Eq., 
sec. 1284 ; 1 Russ. & Myl., 539 ; 1 Ball. & B., 353 ; 10 Barr., 530-1 ; 1 
Rawle., 171. 

PiBRCE, for the appellees cited Sterret'^ Appeal ; 2 Pa. R., 419; 
4 Vesey, 596 ; 6 Johns. Ch. R., 296 ; 6 id., l ; 11 Ves., 252 ; id., 333 ; 
1 Jones, 436; Chambers' Appeal; 11 Vesey, 326; 11 Vesey, 333. 

LonuB, J., cited Browns' Appeal ; 1 Dallas, 311 ; McNair's Appeal ; 
4 Rawle., 154; Sterret's Appeal; 2 Penn. R., 419; Bunting's Ap- 
peal; 4 W. <k Sen, 469. 
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JOINT STOCK COMPANY— PARTNERSHIP: 

The directors of a Joint Stock Company bad, under a clause in their 
partnership deed, a power of purchasing shares in the capital of the 
Company, for the benefit of the Company, when there should be a sur- 
plus fund of 10,000/., and there was no clause forbidding the purchase 
under other circumstances. The deed contained clauses regulating the 
calling of extraordinary general meetings, and their powers, and direct- 
ed that the notices should, amongst other things, state the specific ob- 
ject or objects of the meeting, and declared that any such meeting, spe- 
cially called for the purpose, should have full power to increase the 
capital of the Company, etc., and to alter or repeal any of the existing 
laws or regulations of the Company. An extraordinary general 
meeting, the notices for calling which, did not specify, as one 
of the objects, the matter which was ultimately agreed upon was 
convened at a time when, instead of there being a surplus fund, the 
Company were insolvent; and at that meeting a resolution was 
passed to empower the directors to purchase the shares of any propri- 
etor who was desirous of retiring, and who would lend to the Company 
an amount equal to the purchase nioney, and take the loan note of the 
Company for both purchase money and the loan. Subsequently a gen- 
eral meeting was duly convened, and no objection to or vepudiation of 
tlic resolution that had been passed at the extraordinary general meet- 
ing, was made by the shareholders. L. then sold his shares to the di- 
rectors and transferred them to a shareholder for the Company ; ad- 
vanced a sum equal to the purchase money, and took the loan note : — 

ffeld, first, following Morgan's case, 13 Jur., 665, that the sale was 
invalid, and that L. was properly on the list of contributories. 

Secondly, that the notice convening the extraordinary general meet- 
ing having been defective, for the purpose of passing* the above resolu- 
tion, no act of a general meeting could cure the defect, its powers being 
confined to matters not contrary to the deed of partnership. 

Where partnerships consist of a great number of individuals, it is the 
duty of the court to hold such persons, as strictly as may be, to the 
terms of the deed of partnei-ship. — Ex. Parte Lawes, 10 English Law 
and Equity R., p. 162-3, (1852.) 

JOURNALS OF THE LEGISLATURE IN CHARTERING A 
BANK, HOW FAR LEGITIMATE EVIDENCE, AS TO NOTES 
OF A BANK ORGANIZED UNDER AN UNCtoNSTITU- 
TIONAL LAW. 

If a bank be organized under an unconstitutional law, the notes 
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issued bj it will be void, and will constitttte no consideration for a prom- 
issory note. 

If a bank be illegal on the ground that it was not chartered by the 
requisite constitutional vote, the journals of the legislature charteriog 
the same will be legitimate evidence to show the fact. 

A court of chancery will not relieve against a judgment contrary to 
equity where a defence existed which might have been set up at law, 
unless the failure to set it up was unmixed with fault or negligence on 
the part of the defendant to such judgment. — Skinner and others v. 
Denting and others, 2 Carter's Indiana Supreme Ck>urt Rep., p. 568, 
(1853.) 

Perkins, J., cited Gh-een v. Graves, 1 Doug. Mich. Bep., 851 ; 
Hurlhut V. Britt<m, 2 id., 191 ; Nesmith v. Sheldon, 1 How. U. S. R., 
812 ; Levitt v. Blatchford, N. Y. Court of Appeals, reported in 1 vol. 
U. S. Law Mag., 116 ; Purdy v. TIte People, 4 Hill,N. Y., 384 ; Smith 
v. Lasher, 5 John. Ch. R., 2i1 ; Shelmire v. Thompson, 2 Blackf., 270. 



JUDGE— DISQUALIFICATION OF JUDGE BY REASON OF 
CONSANGUINITY. 

Where a ji|^ge is disqualified to sit in a cause by reason of consan- 
guinity to one of the parties, he cannot sit even by consent of both the 
parties ; and if he do, the judgment will be vacated. — Oakley y. Aspin^ 
wall, 3 Comstock's K, p. 547, N. Y., (1851.) 

HuRLBUT, J., cited Bellows v. Pearson, 19 Johns., 172 ; Washington 
Ins. Co. V Price. 1 Hopkin's Ch., 1 ; 2 R. S., 275, Sec. 2 ; Revisers' 
Notes. 3 R. S., 694; Edwards v. Bussell, 21 Wend., 63; Foot v. 
Morgan, 1 Hill 664. 



JUDGMENT BY DEFAULT, BEFORE DECLARATION FILED. 

It is erroneous to i-ender judgment by default, before a declaration 
has been filed. — Amuson v. ^ash, 19 Alabama R., p. 104» (1852.) 

Error to the Qrcuit Court of Sumter. 

Reavxs, for plaintiff in error. 

1. The judgment was rendered by default, before a declaration was 
filed, as appears by the certificate of the clerk, which states that the 
declaration was filed after the adjournment of the court, which rendered 
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the judgment. This certificate is part cf the record. — MeElroy v. 
IhngU, 1 Stew., 140. 

2. It is error to render judgment by default, before a declaration is 
filed. — RanJem v. Crounll, Minor, 125; McElnyy v. Dwight, 1 Stew., 
149 ; Olivet v. Judge, 2 Stew., 483 ; Masierson v. Beasley, 1 Stew. <fe 
Per., 247 ; Bvana r. Bridges, 4 Por., 360 ; Wheeler v. Ballard, 6 Por., 
358 ; Benson v. Campbell, rt Por., 465 ; Najyper v. Koland, 9 Por., 
218; Price t. Chevers, 9 Por., 611 ; Ware v. rorfrf, 1 Ala., 199 ; Well- 
bam V. Sheppard, 5 Ala., 674 ; Tunstallr, Donald, 15 Ala., 841. And 
the error cannot be cured by filing a declaration afterwards. — JRankin 
y. Croufill, Minor, 125. 

Daroan, C. J. The authorities cited on the brief of the plaintiff's 
counsel, conclusively show chat a judgment by default without a dec- 
laration, is erroneoQS. We have in our practice, it is true, greatly re- 
laxed the stringent rules of the common law, but we never hare sua- 
tained a judgment by default, when there was no declaration. The 
record before us shows that at the time the judgment was rendered, 
no declaration had been filed, nor was it filed until after the adjourn- 
ment of the court. The rendition of judgment without a declaration, 
was an error which the plaintiff could not cure by filing a declaration 
after the court adjourned. — See MeElroy v. Dwight^ 1 Stewart, 149 ; 
Rankin v. Oromll, Minor's Rep., 125. 

Let the judgment be reversed and the cause remanded. 



JUDGMENT ENTERED ON THE DAY ON WHICH A NOTE 
WAS PAYABLE UNDER A POWER OF ATTORNEY. 

On the day on which a note was payable, judgment was entered 
thereon under a power of attorney, and execution was issued. Subse- 
quently the defendant admitted that the execution had been issued with 
his consent, and under an understanding at the time that there was to 
be no stay of execution, ffekt^ that there was no error in the court 
refusing to set the execution aside for irregularity, on motion at the 
instance of the defendant 

A subsequent execution creditor may impeach a prior execution on 
the want of consideration or fraud ; but ho is not entitled to interfere 
on the ground of mere error or irregularity in the proceedings. — 
Roimer y. Denig, 18 Pennsylvania Supreme Court Bep., page 482, 
(1853.) 

Smith, Robisson and Babssb, for the plaintiff in error,, dted 2 Bair.^ 
496 * Tfi^hr Y. Jaeoby, 8 W. C. a Rep., 184. 
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Lewis, J., cited 8 W. <fe Ser , 887 ; 6 W. & Ser., 473; 1 Peana. 
Rep., 261. 



JUDGMENT FINAL— AS TO AUTHORITY OF COURT TO 
SET ASIDE A FINAL JUDGMENT AFTER THE TERM AT 
WHICH IT WAS RENDERED, IS CLOSED. 

A court has no authority to set aside a final judgment, after the 
term at which it is rendered is closed. 

Yet if the parties agree that the judgment may he set aside, and 
the cause tried again, and the court, in pursuance of such agreement, 
does set aside the judgment and proceed to try the cause again, the 
second judgment is not void for want of jurisdiction. 

But the court is not hound, even token the parties consent^ to set aside a 
tinal judgment at a term subsequent to its rendition, and to re-try the 
cause. — Kidd and Stainton y. McMillan, 21 Alabama Supreme Court 
Rep., page 325, 1858. 

Error to the Circuit Court of Monroe. 

Tried before the Hon. John Bragg. 

Blount <fe Cummings, for Plaintiffs, in error. 

Consent cannot give jurisdiction ; but where a court has jurisdiction 
of a matter, the parties may agree to a re-hearing or new trial. Such 
an agreement is binding, if it is on good considei-ation. Ransom v. 
Peters, 2 Ahi., 647 ; Nabifrs v. Camp,, 14 Ala., 460. 

A release of a Judgment, founded on good consideration, is a dis- 
charge of it, though not under seal. Wentz v. De Haven, 1 S. <& R. 
312; WMteMll v. WiUon, 3 Penn. Rep.; Benjamin y. McConndl, 
4 Oilman. 

In this case the consideration is a good one. Chitty on Con., 38« 
The agreement is, in fact, a release of the Judgments, and no execution 
can be issued on them. See cases above cited, and Dearhom v. CrosSf 
7 Cowen, 48. 

WiLUAMB h CocKB, Gontra; 

The court has no power to set aside a Judgment rendered at a 
previous term, except by consent of the parties. Noland et al. v, Loch^ 
16 Ala., 52 ; Walker y. HaU, 16 Ala., 26. 

The motion in this case is u% to set aside the execution, or. restrain 
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action, but in substance to set aside a former Judgment, under an 
agreement, which being resisted, the party must be left to his remedy 
at law, or by some other proceeding than to restore case on the 
docket. • 

Dargan, C. J., cited. This suit was commenced by McMillan 
against the plaintiff in error, to recover the sum due on a promissory 
note. > After the commencement of the action, an ancillary attachment 
was sued out, and James L. Lowell was summoned as a garnishee. 
Judgment, by nil dicit, was rendered against the defendants, at the 
March term, 1851, they having withdrawn their plea; and a Judg- 
ment was also rendered against the garnishee. 

After this. Judgment was rendered, and execution had issued upon 
it, the parties entered into a written agreement^ by which it was agreed, 
that the Judgment against the defendants, Stainton and Kid, and also 
the Judgment against Lowell, the garnishee, should be set aside, and 
the cause again put upon the docket, and tried de novo. At the next 
term, subsequent to the making of said agreement, the parties appeardR, 
and moved the court to set aside the Judgment, and to reinstate the 
cause on the docket for trial ; but it appearing to the court that a finnl 
Judgment had been rendered, the motion was refused. To the refusal 
of' this motion the defendants excepted, and have brought the case to 
this court by writ of error. 

It is very clear, that the court has no authority to set aside a final 
Judgment after the term is closed at which it was rendered. Noland 
V, Lock, 16 Ala,, 62; Walker v. ITale/ib., 26. But if the parties 
agree that it may be set aside and tried again, and the court, in pur- 
suance of such agreement, does set the Judgment aside, and proceeds 
again to try the cause, the second Judgment is not void for want of 
• jurisdiction. Lee v. Hogan^ Admr., decided at the l&st term. 

But the question before us is, whether the court is bound by law, 
even when the parties consent to set aside a final judgment, at a term 
subsequent to its rendition, and re- try the cause. We think not. There 
must be a time when litigation must end, and that time is after the ad- 
journment of the court at which the final judgment was rendered. If 
the court was bound to try the cause again, at the request of the parties, 
there would be no end to litigation, if they saw proper to set aside the 
judgment rendered, and try the ciiuse again ; and thus the courts of 
the country would be compelled, from time to time, to re- try causes, to 
suit the caprice or whims of parties. This, in ,my judgment, the courts 
ai-e not bound to do. True, if it is done, we will not hold that the court 
acted without authority or jurisdiction. But we think the court may 
refuse to re-try the cause without violating any piincipal of law. 

There is no error in refusing the motion, and the judgment must be 
affirmed. 
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JUDGMENT— JOINT DEBTORS. 

A statute of Jhe State of New York, provides that, where joint 
debtors are sued, and one is brought into court on process, if judgment 
simll pass for plaintiif, he shaK have judgment and execution not only 
agninst the party brought into court, but also against other joint debt- 
01 b named in the original process, in the same manner as if they had all 
been taken and brought into court by virtue of such process ; but it 
shall not be lawful to issue or execute any such execution against the 
body, or against the sole property of any person not brought into court. 

Where a judgment was given in New York against two partnei-s, one 
of whom resided in Louisiana and was never served with process, and 
an action was brought against him in Louisiana upon this judgment, a 
peremptory exoeption, in the nature of a demurrer, that, ^' the judg- 
ment sued upon is not one upon which suit can be brought against the 
defendant in this court," was well founded. 

* Congress did not intend, by the act of 1790, to declare that a judg- 
ment rendered in one State against the person of a citizen of another, 
who had not been served with process, or voluntarily made defence, 
should have such faith and credit in every other State, as it had in the 
courts of the State in which it was rendered. — D'Arey y. Ketchum et 
al., 11 Howard's Supreme Court R., p. 165, (1851.) 

Mr. Coz, for plaintiff, Constitution, Art. iv., § 1 ; (1 Statutes at 
^Larffe, 102, c. 11 ,) United States v. Auredy, 11 Wheat, 407 ; Oraip 
Y. Brawny 1 Pet. C. C, 362 ; Mayliew r. Thatcher, 6 Wheat., 129; 
Jfolftnyswarih v. Barbour, 4 Peters, 466 ; 6 Johns., 37, 41 ; 3 Wils., 
297 ; East., 192 ; 8 Johns., 86, 90, p. 475 ; Coy v. Hymas, 2 Str., 
1171 ; Pope V. Foster, 4 T. R., 590 ; Greene v. Bennett, I T. R, 666 ;• 
Purcell V. Machamara, 9 East., 160. 

^r. Kbtohum, for the defendants, cited Carman v. Totonsend, 6 
Wend., 206 ; ibid., *209 ; Oakley v. Aspintoall, 2 Sandford's Superior 
Court Rep., 8. 

Mr. Justice Catrok, cited Code of Louisiana Practice, page 128; 
Dando v. Tremper, 2 Johns., 87 ; Bank of Columbia v. Newcomb, 6 
Johns., 98 ; Taylor and Twiss v. Pettybone, 16 Johns., QQ ; Oarman v. 
Townsend, 6 Wend., 206 ; AfUls v. Buryee, 7 Cranch., 483. 



JUDGMENT— RECEIPT FOR LESS SUM tHAN FULL 

AMOUNT. 

Where a party recoTered a jugdment ^igainst another who was in- 
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solrent, and tbe plaintiff afterwards agreed to receive from bim the 
som of $650 on the judgment, and the payment of $100 for attor- 
neys fees, which sums were paid accordingly, and a receipt in full 
S'ven for the judgment, although both sums amounted to much less 
an the judgment. Held, that a satisfaction of such judgment would 
from this state of facts, be ordered to be entered. — Harper v. Graham, 
20 Ohio Supreme C^ourt R. p. 105, (1852.) 

Thomas Milliken for plaintiff, cited Brooks v. White, 2 Metcalf R., 
285; Kellogg y. Richards, 14 Wend., 116; 5 Johns. R., 269; 14 
Wend., 119 ; Blinn v. Chester, 5 Day, 360 ; Brooke v. White, 2 Met., 
286 ; 2 Greenl. Ev., § 48 ; 20 Johns R., IB ; 1 Am. Com. L., 13*7 ; 5 
East. R., 230 ; Reynolds v. Pinhowe, Broke Eliz., 429 ; 14 Wend. R., 
117 ; 2 Greenl. Ev., § 28 ; 20 Johns. Rep., 1G ; Mees. & VVelsby, 23, 
reversing ; Cumber v. Wane, Strange Rep., 42 © ; Shfford v. Bacon, 1 
Hill R., 538 ; Swan's Stal., 405, § 61 ; Story on Agency, 291, 292, 
293 ; Palmerston v. Huxford, 4 Deuio Rep., 167 ; Farmers' Loan and 
Trust Co., V. Walworth, 1 Comstock Rep., 447 ; Siory on agency, 209, 
300 ; Story on Agency Rep., 293-4. 

John R. Lewis for the defendant, cited (Cro. Eliz. Case 74, Dixon 
V. Adams,) Seymour v. Minium, 17 Johns , 175 ; Harrison v. Wilcox 
d Close, 2 Johns. 449 ; Fitch v. Sutton, 5 Eik>t., 232, and Cumber v. 
Warn, 1 Strange, 426 ; Dederich v. Leman, 9 Johns. R., 838 ; Wat- 
kinson v. Inglesby, 5 Johns. 391 ; Mechanic's Bank y. Hazard^ 13 
Johns., 357 ; 9 Johns. 333 ; 13 Johns. 357. 

Ramsey, J., cited Kellogg v. Richards, (14 Wend., 116 ;) Brooks v. 
White, (2 Met. R., 285 ;) Reynolds v. Pinhowe, (Cro. K, 429 ;) Sibner 
y. Tri^, (^15 Mee. & Welsh., 22;) Pinnell's Case, 6 Ca, 117; Co. 
Lit., 212, B. ; Boyd v. Hitchcock, (20 J. R., 76 ;) Blynn y. Chester, 6 
Day, 360 ; Sibree v. Tripp, (16) Mee. & Welsh., 87. 



JUROR— PECUNIARY INTEREST. 

' The smallest pecuniary interest in the resnlt of a cause, disqualifies 
a juror. — Page v. The Contoocook Valley Railroad, 1 Foster's Rep., 
428, (1852.) New Hampshire. 

Perlby, J., cited Hesketh v Braddock, 8 Burrows, 1866 ; Hawkes 
y. Kennebeck, 7 Mass., 464; Wood y. Stoddard, 2 Johns., 194. 
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JURYMAN— ILLNESS AFTER BEING EMPANNELLED. 

While the plaintiff's counsel in a civil action was opening the case 
to the jury, one of the jorymen empannelled was taken ill, so as to be 
unable to serve. Held^ that it was proper for the court to discharge 
him, and to direct another juryman to be drawn frcm the panel in his 
nlesLd.—FooU v. Silsby^ 1 Blatcbfoki*s Circuit Court R., p. 445, 
(1862.) 



LAND PURCHASED BY A., WITH MONEY BELONGING TO 
B.— DEED TAKEN BY A., IN HIS OWN NAME. 

If one person purchases land with the money of another, but takes 
the deed in his own name, a trust results, by operation of law, in favor 
of the person whose money is used ; and parol proof may be introduced 
to show whose money was applied to make the purchase. 

Where A. loans money to B., and takes a deed of land for his secu* 
rity, the title which A; held for his security was in trust for B. in the 
nature of a mortgage, and no lapse of time, short of that fixed by the 
statute of limitations, could forfeit the right of redemption in B., or de- 
feat his interest. 

Chancery always has jurisdiction to enforce a trust, and, for this 
purpose, may appeal to the conscience of trustee ; and, although the 
trust may be established by evidence, this does not imp^r the jurisdic- 
lion of this court to enforce the trust. — Coatea v. Woodvforth, 13 Illi- 
nois R., p. 654, (1862.) 

T..J. Turner and B.C. Cook, for appellants, cited Allegata and 
probata must agree, McKay, v. Bissett, 6 uil., 499 ; Morgan v. Sm^th, 
11 111., 198 ; White v. Morriaan, id., 361 ; Wooditorth v. Seeley, 11 
111., 163 ; 13 III, 64 ; Bots/ord v. Burr, 2 111. C. R., 404 ; 3 Sug. on 
Vend., 176 ; 4 Blackf., 639; 2 id., 441 ; 8 N. Hamp., 178 ; 1 Bibb., 
609 ; 4 J. J. Marsh., 609 ; 1 id., 399 ; 1 Phillips' Evidence, 661 ; 
Pickering etal v. Dawson et al., 4 Taunt., 778 ; Jackson v. O'Reilly , 
6 Johns., 18. 

J. Marsh,' for appellee, cited 2 Story's Equity Jurisp., § 1018; 
Roach V. Cosine, 9 Wend.. 227 ; Brown v. Dewey^ 1 Sandf. Ch. R., 66 ; 
Wright v. Bates, Yerm., 341 ; H<yoey et al. v. Holcom, 11 III., 660; 
Hawley v. Cramer, 4 Cow., 717 ; Orandia v. Le Roy et al., 2 Paige, 
599; ITtwa// V. -ffa//, 3 id., 318 ; Bank of Utica v. City Utia, 4 
id., 399. 

Caton, J., cited Boyd et al, v. McLenn, 1 Johns.) Ch. R., 683 



LABOBKT — ATTXMPT AT FOCKXT PICHNO. 105 



LAIffDLORD AND TENANT—PENALTY INCURRED ON 
HIRED PREMISES. 

Where premises have been demised for a term of years, and are in 
the actual occupation of the tenant when a penalty is incurred upon 
such premises, for a violation of an ordinance of a municipal corpora- 
tion, the tenant is liable for the penalty and not the landlord. — The 
Mayor Ac, of (he OUy of New York v. Corlie$^ 2 Sandford's Superior 
Court R., p. 801, N. Y., (1851.) 

(Lbkds, cited 1 Chit. PL, 83 , 4 T. R., 818 ; Taylor's Land. <fc 
Ten., 95, 96, lOl. 

Vanderpod, J., Hart v, Windsor^ 12 Mees. & Wels., 68; Payne v. 
Rogers, 2 H. Black., 350 ; Cheeiham v. Bampsan, 4 T. R., 318 ; Eeyi' 
na Y. Sir John Bwhrall, 2 Ld. Ray., 804.) 



LANDLORD AND TENANT— PREMISES RENTED FOR A 
PARTICULAR USE—TENANT RESTRICTED TO CONDI- 
TIONS IN LEASE-INJUNCTION AGAINST TENANT FOR 
VIOLATION OF COVENANT IN LEASE. 

Where a lease for a store contained a clause that it should be occu- 
pied for the regular dry goods jobbing business and for no other, the 
lessee cannot carry on in the store the business of an auctioneer. 

If the tenant conduct the auction business in the store, the lessor 
may restrain him from pursuing that business by injunction 

Where a lessee covenants for a particular use of the demised prem- 
ises, equity will restrict him to that use, without any irreparable or 
even substantial injury being shown from a breach of the covenant. — 
SUward v. Wtntera el al,, 4 Sandford's Ch. R., p. 687, N. Y., (1860.) 

(Slosson, cited Drewry on Inj., 163 (114) ; 6 Ves , 666 ; 6 Ves., 
106; 2 Story's Eq. Sec. 926, 928, 958; Jeremy's Eq. Jur., Ch. 2, 
Sec. 1 ; 1 Maule. & Selw., 96 ; Archibald's Land. <fe Ten., 113 ; Com- 
yn'sL. <fe T., 7 ; 3 Paige, 264 ; 4 Paige, 610; Drewry on Inj., 261 ; 
2 Story's Eq , 717.) 



LARCENY—ATTEMPT AT POCKET PICKING. 

In an indictment for an attempt to commit a larceny from the person 
of an individual by picking his pocket, it is not necessary to allege or 
prove that such par*,y, at the time of the attempt, had any thing m his 
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pocket, which could be the subject of larceny. — Cammontiealth r. Me 
Donald, 5 Cushing's Supreme Court R., p. 366, (1863.) 

T. WiLLEY, for the defendant. 

CuFFORD, Attornej-Generaly for the Commonwealth. 

Flbtohbr, J., cited King v. Higgins^ 2 East., 6 ; Peopk t. Butik, 4 
Hill, 133 ; Jos9hfn v. (hmnumweaUh, 6 Met., 236 ; Rogers t. (km- 
manwealth, 6 S. <& R., 463 ; Roscoe Cxim. £y^ 100. 



LARCENY— SENTENCE BY A JUSTICE OF THE PEACE, FOR 
PRISONER TO PAY A FINE AND COSTS— NOTE OF THIRD 
PERSON TAKEN FOR FINE AND COSTS. 

A justice of the peace sentenced a prisoner, irhom he bad conirictdd 
of larceny, to pay a fine and costs, and on his failure to pay them, de- 
livered a mittimus to an officer, who, while conducting the prisoner to 
jail, took the promissory note of a third person, for the amount of the 
fine and costs, and his own fees, payable to the justice, and discharged 
the prisoner. Held, in a suit by the justice on the note, that H was 
void for illegality of consideration.-. J&»^« v. Comstoek, 12 Metca^f's R., 
p. 468, (1849.) 

(FiBLD, cited Ayer v. Hutchins, 4 Mass., 3Y0 ; Denny r. lAnooln^ 5 
Mass., 385 ; Pitcher v. BaUey, 8 East., 171 ; Martyn v. BUihman^ 
Yel?., 197 ; Love v. Palmer, 7 Johns., 169.) 



LAW-MERCHANT— OVERDUE NOTE. 

By the law-merchant, where a note is overdue when endorsed, natter 
of set-off due from payee, not arising out of the note-transaction, can- 
not be claimed against the indorsee, though the set-off was due to the 
maker while the payee held the note. — Hankins v. Shoup and others, 2 
Carter's Indiana Supreme Court Rep., p. 342, (1853 ;) Burrough v. 
Moss, 10 Bam. <fe CVess:, 658. 



LEASE— AS TO A LEASE FOR YEARS BEING THE SUBJECT 
OP LEVY AND SALE ON FIERI FACIAS. 

A lease for years is the subject of levy and sale on fieri facias. It is 
not necessaiy that the sheriff execute and acknowledge a deed, to 
the property to the purchaser. 
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A lessee liaTing a lease of real estate for five years, during the first' 
jear assigned absolutely all his interests under \tfor the laetfour years.' 
BMy that such assignment to commence at a future time was valid. 

An assignment by a lessee for years of all his interest in tlie premi- 
ses, is valid, though he remain in possession of a part of Uie premises. 
His remaining in possession will not avoid the assignment in favor of a 
purchaser of his interest at sheriff 's sale, under a judgment* obUiined 
{gainst the lessee, subsequent to the assignment. An immediate change 
of possession is not necessary to the validity of an assignment of a 
chattel reaL 

Leases for years, under twenty one years, accompanied by possession, 
need not be recorded ; nor assignments of such. 

Any remaining interest of the lessee in one of the buildings on the 
premises which was occupied by him, and bis reserved interest in the 
valuation of the buildings on the same premises, were the subject of 
levy and sale on execution. Williams v. Dovming, 18 Pennsylvania 
Supreme Court Rep., page 60, (1853.) 

Chambsrs, J., cited Dalzell v. Lynch, 4 W. & Ser., 255 ; Sowers v. 
Vie, 2 Harris's Rep., 99 ; Blac. Com., Book. 2, c. 9, p. 144; Sennett 
V. Bueher, 8 Penn. Rep., 893 ; Craft v. Powell, 4 Rawle, 242. 

Justice Bbll, cited, in Ludwig v. Highley, 6 Barr, 141 ; Miller v. 
Specht, 1 Jones, 465 ; Sowers v. Vie, 2 Harris, 99 ; Fenna, v. Kirk- 
Patrick, Add.. 198; 2 Term R. 691 ; 1 Wils.,44; 1 Ld. Ray, 251 ; 
fialstrode, 213; Acts of Assembly of 1715 and 1775. 



LEGAL TITLE TO LAND— PURCHASE MONEY FOR LAND 
PAID BY ONE, TITLE MADE TO ANOTHER. 

Where one j>ei-son pays the purchase-money for land, and the title 
is made to another, a resulting trust arises in favor of him who pays ; 
and this whether (he title comes from the Commonwealth or an indi- 
vidual. 

The holder of the legal title may overthrow the trust, by showings 
that the person who paid the purchase- money did so as agent and not 
on his own account. Strimfler v. Roberts, 18 Pennsylvania Supreme 
Court Rep., page 283, (1858.) 

LETTER OF MERCHANTS CLERK— LIABILITY OF MER. 
CHANT FOR— 

A letter .written at the instance of the defendant's clerk and agent, 
at the time of the forwarding of the goods referred to in it, and intend- 



1-06 UBML, no. 

ed to be sieiied by Uie defendant, making excuse for the delay in the 
matter, and containing an account of the goods manufactured and 
about to be sent away, is evidence against the defendant, even though 
the clerk was in court at the time of its admission. He had prim& 
facie authority to have the letter written, from his admitted authority 
to have the good^ directed and forwarded. WaollentDeber v. KeiUrlinui, 
17 Pennsylvania Supreme Court B., p. 389, (1852.) 

BaioHTLT, for plaintiflf, cited 3 W. C. C. Rep., 31 ; 1 Pet., C. C, 
21 ; Blighi v. Ashly. 

Pbbkiks, for the defendant, cited Story on Agency, § 97, pi. 113 — 
14 ; 7 Watts, 487. 



LETTER, PROMISING TO ACCEPT BILL OF EXCHANGE. 

A letter written within a reasonable time before or after the date of 
a bill of exchange, describing it in terms not to b^ mistaken, and prom- 
ising to accept it, is a virtual acceptance, binding on the person who 
makes the promise, if the bill be taken on the credit of a letter by a 
person to whom it is shown. Caswl v. Dows, 1 Blatchford's Circuit 
Coort R., p. 336, (1852.) 



LETTERS— MAILED. 

Letters put into the post-office are not of course in all cases, and 
wider all circumstances, presumed to have been received, though 
putting them in, may be using due diligence as to notice by the holders 
of negotiable paper. But, in questions of fact addressed to the court, 
to lay the the foundation of secondary evidence of a written paper* such 
a letter, will not be presumed to have been received, merely from put- 
ting it in a post-offiae, if no answer was returned, and the parly to 
which it was addressed^ makes iiffidavit it never came to hand. — Alkn 
▼. Blunt, et aL, 2 Woodbury and Minot's R., p. 121. U. S. (1849.) 



LIBEL— WORDS USED BY A COUNSEL IN THE COURSE OF 
A JUDICIAL PROCEEDING. 

Where, in an action for libel, the defence set np is that the wcmls 
were used in the course of a judicial proceeding, and were therefore 
privileged, the true question is whether they wero relevant and perii* 
nent to the matter before the court. 

As respects matter pertinent and material, the privilege of parties^ 
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attorneTS and coansc! is couiplf ie, and malice cannot be predicated of 
what is said or written by tliem. — Warfur r, Fam^ % Sandford's 
Saperior Court R., p. 196. N. Y. (1851.) 

Clasok, Jr., cited II<utings v. Lusk, 22 Wend., 410; Astley t. 
Younff, 2 Burr., 807 ; Bodgson v. Scarlet, 1 B. & A., 232 ; Blanchard 
T. Thome, 5 Johns., 508; Starkie on Slander, 219. 

Vanderpoel, J., cited Oilberi v. The People, 1 Denio, 41*; Bing v. 
Whaler. 1 Ck>w., 729. 



LIEK OF TWO CREDITORS ON SAME PROPERTY. 

When two creditori^ have each a lien on the same property of their 
debtor, and the one having the prior lien has also a lien on another 
fund for the same debt, on which the same debt, on which the subse- 
quent lien-holder has no claim. Such prior lien-liolder will be com- 
pelled, in equity, to exhaust such fund before he proceeds to subject 
the property on which the other creditor has his lien. 

If, after bill filed by the subsequent lien-holder to compel such sub- 
rogation, the prior lien-holder delivers up his claim on the second fund, 
to the debtor, he will be compelled, as between him and the subse- 
quent lien-holder, to account for such funds as so much paid on his 
claim. — Alfred and James Faeeett, v. Henry Fraber, et, al,, 20 Ohio 
Supreme Court Report, p. 540, (1852.) 

Wh. £. Brown forcomplainants» cited 4 John. Ch. R., 19; 17 Vesey, 
620; Miichell v. Gasszam, 12 O. R., 315 ; Swift, et. al., v. Haldridge, 
10 O. R., 280 ; 6 Cowen R., 549 ; 10 Page Ch. R., 865. 



LIMITATION— CLAIMS FOR MISTAKES, 

Limitation does not run against claims for mistake, until it is dis- 
covered. — Orundy^s Heirs, drc, v. Grundy, 4tc^ 12 B. Monroe's Law 
and Equity R., p. 271. (1862.) Ky, 



LIMITATION OP STATUTE— AGENCY, GENERAL OR 
CONTINUING— AGENCY SPECIAL. 

If there be a general or continuing agency, the statute will not com- 
mence to run until the termination of the agency ; but if the agency be 
special, and relate to isolated transactions, in regard to which, the 
agent received special authority from his principal to act for him in 



200 LIMITATION or 8TATUTK, XTC. ^ 

"^tbosa particular matters, then the statute of limitatioDs will eommeuae 
to run from each of those several transactions, each of which will be 
barred or not, according for the time which has elapsed from their re- 
spective dates to the filing of the bill. — Bppkiru v. Hopkiw, 4 Strob- 
hart's Equity B., p. 207, (1852,) S. C. 



LIMITATION OF STATUTE— ADMISSION THAT THE DEBT 

IS DUE. 

An admission that the debt is then due, or that a liability then ex- 
ists, will remove the bar of the statute of limitations, and revive the 
cause of action. Such an admission includes, not only an acknowledg- 
ment of the correctness or justice of the demand, but also a willingness 
to pay it — Bjossy. Eom, 20 Alabama B., p. 106-8, (1862.) 



LIMITATION OF STATUTE— DECLARATION OF DEFEND-. 

ANT. 

A declaration made by the defendant to a stranger to the suit or 
cause of action, that he owed to the plaintiffs a debt ^' of about (800, 
which he intended to have settled within twelve months from that 
date," is not sufGicient to take the case out of the statute of limita- 
tion8.---ffyfe V. WelU, \1 Penn. Supreme Court E., p. 286, (1852.) 

HiESKELL, for plaintiff, cited 8 C ranch., 74 ; 4 Barr., 321 ; 2 Harris, 
479 ; 4 Barr., 323 ; 5 Watts., 44 ; 1 Peters' R., 362 ; 2 Greenleaf R., 
102 ; 16 Maine R., 360 ; 10 Watts., 261— ifor^n v. Walion, 4 Barr., 
323 ; 10 Barr., 130 ; 2 Story's Eq., 990 ; 7 Yerg. K, 543 ; 1 Bouvier 
Inst., 330. 

H. M. Phillips and Gilpin, for defendaAts ; Ken, Bank v. Fation, 
2 Harris, 479; 6 Watts., 219 ; id., 244: 6 Wallace, 66 ; 10 WatU., 
120; 6 W. & Ser., 213; 4 Denio; SiihoeU v. Cope^ 15 Vermont; 
Chaj^r V. Warden, 8 Wendell. 600 ; 1 Harr. <fe Gill, 240 ; Oliver v. 
Gray, 6 Wend., 257 ; 9 id., 293 ; 16 Wend., 477 ; 6 Barb. S. C. R., 
583; 4 Pick., 110; 4 Port., 233; 4 Esp. R., 46 ; 2 Hill., 120; 12 
Johns., 288; 6 Wend., 422; 6 Bing. 849 ; 2 Bam. <fe Cress., 153 ; 3 
id., 141. 

LouRix, J.« cited 1 Bouv., Ins., 339. 
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LIMITATION OF STATUTE— ENDORSEMENT ON A NOTE. 

A mere endorsement of a payment on a note, is not prim& facie evi- 
dence of payment, nor is it evidence of a new promise to revive a note 
barred by the statute of Innitations, or discharged by a decree in bank- 
ruptcy, unless it is shown that the endorsement was made hj the de- 
fendant, or by his consent, or that he actually paid the amount en- 
dorsed. — Virle Y. Ogilvie, <t Oo., 2 G. Greene's R., p; 826, (1852,) 
Iowa. 

Greene, J., cited Conkliny. Pearson, 1 Riohn. S. C, 891; Afe- 
Oeaee v. Greer, 7 Port, 687; Stuty. Mattketoe, 1 Yerg., 813 ; Water- 
man y. Burbank, 8 Metcalfe, 852. 



LIMITATION OF STATUTE— JOINT NOTE^PART PAYMENT 
BY ONE OF THE MAKERS. 

One of two makers of a joint and several promissory note cannot» 
after the debt is barred by the statute of limitations^ revive the indebt- 
edness, as against the other maker, by making a payment on the note, 
se as to enable the holder to sue the latter, upon the note, as survivor, 
after the death of the former^ — Bogart v. Vermilya^ 10 Barbour's Su- 
preme Court Rep^ p. 82, (1862.) 

Edwards, J., cited Whitcomb v. Whitinpr (Doug., 662 j) SirUth v. 
Ludlow, (6 John., 207 ; Johnson v. Beardsley, (15 John. K., 3 ;) Pat- 
terson V. Ohoate, (7 Wend., 441 ;) VanKuren v. Parmelee^ (2 Comst., 
528.) 



LIMITATION OF STATUTES— NEW PROMISE. 

A promise to take a case out of the statute of limitations, must be 
made to the plaintiff or his' agent; and besides a declaration made by 
the defendant to a stranger to the suit, that he got the money men- 
tioned in the note in suit from the. plaintiff, hut that it did not belong to 
the plaintiff, but to another person named by him, and that he intended 
to pay it, is too equivocal to amount to a promise to pay the plaintiff.^— 
OUlingham v. Qillinffham, 17 Pennaylvania Supreme Otmrt R., p. 302, 
:i862.) 

His Honor. Bbll, J., cited .10 Watts, 262 ; Meehamcs' B^mk v. Wil- 
son; 4 Barr 328, Morgan v. Walton. 
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l^RiOBTLT and Mank, for the defendant, cited Waitan r. Morgan^ 4 
Barr. ; Ckmty y. FlaningUm, 10 Barr., 129. 



LIMITATION OF STATUTES— PAYMENT OF INTEREST BY 
THE MAKER ON A PROMISSORY NOTE FROM WHICH HE 
HAS BEEN DISCHARGED IN BANKRUPTCY. 

A payment of interest by the maker, on a promissory note from 
which he has been discharged in bankruptcy, will not revive his liability 
to pay the note. — Cambridge Institution far Savings v. LiUUfield, 6 
Cushing's Supreme Judicial Court Rep., p. 210, (1858.) 



LIMITATION OF STATUTES— WHEN STATUTE OF LIMITA- 
TION BEGINS TO RUN IN FAVOR OF CLERK OF COURT. 
WHO HAS COLLECTED MONEY ON A JUDGMENT. 

When a clerk has collected money on a judgment, the statute of 
limitations does not begm to run in his favor untU he is guilty of some 
default with respect to it. If he is shown to have converted it, a de- 
mand is unnecessary, and the statute begins to run from the time of 
the conversion ; but if no conversion is shown, the statute begins to 
run from ' the time of a' refusal to pay on demand. — McDonnell v. 
Branch Bank at Montgomery, 20 Alabama R., p. 314; (1852.) 

Chilton, J., cited Bartcn y. Pecks^ 1 S. ; and Broome y. The Gov- 
ernor^ 6 For., 32. 



LIVERY STABLE KEEPER-LIEN. 

Neither the keeper of a livery stable, nor an agister of cattle, ^has a 
lien on a horse delivered to him for keeping, without special agreement 
to that effect. 

An inn- keeper has no lien upon a horse put into his stable, unless be- 
longing to a guest. 

An inn-keeper cannot, at common law, sell his guest's horse for his 
keeping. 

The remedy to enforce the lien is by action in the nature of a bill in 
chancery.— F<w v. MeGfregor and Main, 11 Barbour's Supreme Court 
Rep,, p. 41, (1862,) N. Y. 

WiLiARD, P. J., cited (1 R. S., 361 ;) Wallace y. Woodgate, 1 0. & 
P.» 675 ; Bevan v. Waters^ 3 id., 520 ; Forks y. Orenough, 2 Ld. Ravs, 
866, S. C. ; and Eichards v. Sgmonds, 16 Law J., N. S., 35 ; 10 Jur., 
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6; 2 Kent's Ckmi., 685 ; Orinnell v. Cook, 3 Hill, 185 ; Binns y. Pig- 
ffot, 9 C. <fe P., 208, Parke, J. ; Johnson v. Bill, 3 Starkie, 172, per 
Abbott ; Hostler's case, Yelr. Rep., 66 ; Jones v. Pearls, 1 Str., 656 ; 
Pothonier y. Dawson, 1 Holt, N. P., 383 ; 2 Kent's Com., 632 ; 1 
Cowen's Tr., 2d ed., 299. 



LIVERY STABLE— NUISANCE. 

A livery stable in a city, erected within sixty- five feet of a hotel, is 
prim& facie, a nuisance, and may be restrained by injunction. 

The answer of the defendant, admitting the facts charged in the bill, 
OS to the distance and relative situation of the stable from the tavern, 
but denying that the livery stable is a nuisance, is mere matter of opin- 
ion, and not sufficient to authorize the dissolution of the injunction, be- 
fore the final hearing. 

Nor will the court discharge the ad interim interdict, so far as to 
permit the experiment to be made, whether a livery stable could be 
erected and constructed in such a manner as not to be a nuisance. — 
(Joker V. Birge, 10 Cobb's Georgia Rep., p. 336, (1852.) 

Lumpkin, J., cited in OaUm v. VoUntwe, 9 Paige, 575 ; The Burnt 
Island Whale Fishing Company v. Trotter, 5 Wils. <fe Sh. Pari. Rep., 
649; Swint»n and others V. Pedie, 15 Shaw <fe Denl. Sess. Ca.,775; 
Maclean <fe Rob. ParL Rep., 1018, S. C. 



LOAN— TRANSFER AS COLLATERAL SECURITY, A NOTE 
OF THIRD PERSON, FOR A LARGER AMOUNT. 

If W. borrows ^oney from C, and transfers to him, " as collateral 
security" for its payment, the note of a third person, for nearly double 
(he amount of the sum borrowed, with the condition that in case of 
W.'s default, '* C. is to hold the note as his own property '* such trans- 
fer, notwithstanding the condition, is to be deemed a security merely, 
and not a conditional «ale^^ WilUamson v. Culpeper, 16 Alabama R., 
p. 211, (1849.) 

LOST DEED— AS TO EXECUTION OF SECOND DEED, 
WHEN FIRST HAS BEEN LOST OR DESTROYED. 

Courts of equity cannot require a grantor to execute a second deed 
where one previously executed has been lost or destroyed while in the 
possession of the grantee. 

Courts of equity will establish the possession of a party who claims 
title under a deed which has been lost or destroyed, or grant such relief 
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as tbe circumstances of the case may require, at the costs of the party 
seeking relief; and in such case an affidavit of the loss of the instru- 
ment is necessary to sustain th^ bill. Hoddy v. Hoard^ 2 Carter's 
Supreme Court Rep., page 474, (1853,) State of Indiana. 

Smith, J., cited 1 Story's Eq., 88. 



LOST EXECUTION— PAROL EVIDENCE. 

Par j1 evidence is inadmissable to prove an execution, unless its loss 
or destruction i:s first proved, or its absence accounted for, or a tran- 
script of tiie record containing it produced. Smelser & Drane. 10 
Alabama R., p. 245, (1852.) 

Error to the Circuit Court of Lawrence. Tried before the Hon. 8. 

C. POSBY. 

Thos. M. Peters, for the' plaintiff in error. 

1. When the plaintiff in such actions as this rests his title upon a 
Sheriff's or Marshall's tleed, he must show as a proper foundation of 
his title, a Judgment execution thereon, a levy and the Sheriff's or 
Marshall's deed. Ware v. Bradford, 2 Ala., 676 ; Wheats v. Sextan^ 
4 Wheat, 503. 

2. The court below ought therefore to have sustained the defendant's 
objection to parol evidence of the existence of the execution, under 
which the Marshall sold the land in controversy. The execution hav- 
ing been returned, it became thenceforward a part of the record, and 
its production or a copy thereof certified to the court«nd jury, in some 
authorised and authentic form, was necessary to show its existence. 
This fact could not be shown by parol. Woodvford v. Harbin^ 1 Ala., 
104; Lawaon v. Orear, 4 Al»i,, 166 ; Ansley & Carlos, 9 Ala., 973; 
Brown v. l^U, 11 Ala., 1009 ; Smith v. MeGekee, 14 Ala., 404. 

3. If tlie execution was lost after its return, or before (which is not 
pretended) being an original paper or a part of the record, it was com- 
petent to perfect the record by supplying or substituting the lost paper, 
and then j^rocuring . a properly exemplified copy of th^ record thus 
supplied. In any event, the parol evidence was inadmissable. Lyon 
V. Poling yfilicU^ 14 Ala., 753, and authorities there ciAed, P., 759; 
UosweU,ei qL v. Stewart^ 11 Ala., 629. 

4. Even after the admission of illegal testimony, the court is bound 
to char|^Q the jury to disregard it, if so required. The charge here 
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asked was of sncha .hamctL-r, and should not hav« been refused. — 
Oarlisle v. ffunley, 15 Ala., 623 ; MeCurry v. Hoofer, 12 Ala., 823. 

E. W. Walkkb, contra. 

Parsons, J. — Drane, who was plaintiff below, claimed the land for 
which he brought this suit, as purchaser at a sale under execution. 
The Circuit Court allowed the execution to be proved by one of the 
witnesses of the plaintiffs below, although its loss or destruction was 
not proved, nor its absence accounted for, nor was any transcript of the 
record ambracing the execution offered. This, we think, was er- 
roneous. 

Let the judgment be reversed and the oause remanded. 



LOST INSTRUMENT— ADMISSION OF PARTY TO A SUIT, 
TO PROVE THAT AN INSTRUMENT IS DESTROYED OR 
LOST. 

A party to the suit is an admissible witness to proye to the court 
that an instrnment which it becomes necessary to use in the progress 
of the trial, is destroyed or lost, so as to let in secondary evidence. 

And thei^ is no distinction in this respect, between cases where the 
action is on the instrument, and where the question arises indirectly. 

Though in all cases of the destruction or loss of an iustrument, the 
party attempting to avail himself of such instrument, must ultimately 
satisfy the jury that it once existed, and what were its contents ; yet 
the order of proof is immaterial ; and the testimony of the party to 
the destruction or loss may be first received. — Fitch v. Bo^, et, al., 
19 Connecticut R^, p. 285, (1849.) 

« 

Ellsworth, J, cited DougUm' Lessee y. Sanderson, 2 Dal., 116; 
Taylor v. Biggs, 1 Pet., 691 ; Patterson v. Warren, 6 Pet, 238, 240 ; 
7 Pick., 74 ; Faignard v. Smithy 8 Pick., 273 ; Fage v. Page, 16 
Pick., 368 ; Jacks&n v. Frier, 16 Johua., 193 ; Chamberlain v. Gotham, 
30 Johns., 144 ; Blade v. NoUnd, 12 Wend., 176 ; 6 N. Hamp., 367 ; 
11 N. Hamp., 442; BlanUm v. Miller, 1 Hayw., 4; Seekright y. 
Began, 1 Hayw., 178, note ; 1 Saund., 9 ; Cro. Jac, 429*; Cook v. 
BemingUm, 6 Mod., 23^, 264; 2 Stra., 1186; 18 Yin. Abr., 72; 1 
Bao. Abr., 485 ; 1 Greenl. Ev., § 668, 349. 



LOST NOTE-ENDORSER 
Wliere in an action against the endorser oi a promissory note, the 
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plaintiff swears that he delivered the note to an attorney for collection 
and has not seen it since, though he has made diligent search for it, 
and proves by the clerk of the court in which suit was instituted 
against the makers, that judgment was rendered at a particular term, 
and that all the papers in the cause had been abstracted from his office, 
a sufficient predicate is laid for the introduction of secondaiy evidence. 
ffemdon v Gfitfens, 16 Alabama R., p. 261, (1849.) 



LOST PAPER— AS TO PARTICULAR PLACE OF DEPOSIT 
FOR SUCH PAPER-PROOF OF EXECUTION. 

As a general rule, where a paper from its ownership, nature and 
objects, has a particular place of deport, or where, from the evidence 
it is shown to have been in a particular place, or in particular hands, 
then that place must be searched by the witness proving the loss 
with the utmost good faith, and as thoroughly and vigilantly as if, 
were it not found, its benefit would be lost; or, in the other case, 
the person into whose hands the paper has been traced, must be 
produced. The evidence must satisfy the court that the paper is de- 
stroyed, or cannot be found. 

Ilie execution of a lo:it xieed must be quite as strictly proved as 
if the deed were produced in court.— ifarwwr v. Saunders, 5 Gil- 
man's R., p. 113, Ills., (1849.) 

Blackwbll and Lawrxnce, cited Jachon v. ffasbrouck, 12 Johns., 
192 ; Ban v. Brown, 4 Cowen, 483 ; The King v. Uie Inhabitants of 
Oastleton, 6 T. R., 236 ; 3 Johns., 300; Parkins v. Oobbett, 11 E. C. 
Law, 394; The King v. The Inhabitants of Denio, 14 E. C. Law, 
102; Woods v. Garrett, 11 New Hamp., 442; Poignaud v. Smithy 
8 Pick., 278; The Governor v Barkeley, 4 Hawk., 20; cited in 2 
U. S. Dig., 265, Sec. 1410 ; Elmendorf v. Carmiehael, 3 Littell, 4*79 ; 
Jackson v. Frier, 16 Johns., 196 ; 3 Johns., 300. 



LOSS OF PAPER- WHAT NECESSARY TO BE: PROVEN 
IN ORDER TO ADMIT SECONDARY EVIDENCE *0F CON- 
TENTS. 

To admit secondary evidence of the contents of a paper, its existence 
must be proven, and its destruction or loss. 

Before secondary evidence can be admitted, the party will be re- 
quired to show that he has, m good faith, exhausted, in a reasonable 
degree, all the sources of information and means of discovery which the 
nature of the ca^e suggests, and which were accessible to him. — Vaughn 
▼. Biggers, 6 Georgia R., p. 188, (1849.) ' 
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NisBET, J., cited 4 M- & S., 48; 6 T. R., 246 ; 1 Starkie Ev., 836- 
340; 2 South., 501; 8 Scott, 85; 3 Watts & Serg. 291 ; 1 Green- 
leaf Ev., 624 ; also the numerous authorities cited by Cowen & Hill, 
note to Phil. Evid., 867 ; and 1 Greenleaf Evid., Sec. 84^ note 2. 



LUNATIC. 

A committee of a lunatic may maintain ejectment in his own name, 
to recoTer the possession of the real estate of the lunatic. — Warden et 
aL V. Ekhhaum^ 14 Pennsylvania R., p. 121, (1851.) 



MALICIOUS PROSECUTION— PROBABLE CAUSE— TAKING 
SHELTER UNDER ADVICE OF COUNSEL— BILL OF EX- 
CEPTIONS. 

" A reasonable ground of suspicion, supported by circumstances suf- 
ficiently strong in themselves to warrant a cautious man in t))e belief 
that the person accused is guilty of the offence with which he is charg- 
ed," is a good definition of the term "probable cause.** 

*' Probable cause" is a mixed question of law and fact. The court 
must leave the facts with the jury^ with instructions as to what is 
probable cause. 

Proof that the examining magistrate *' bound the accused over to 
court," is not conclusive evidence of " probable cause." 

If the defendant, in an action for malicious prosecution, would take 
shelter under the " advice of counsel," he must be prepared to show 
that he communicated to such counsel all the facts bearing upon the 
guilt or innocence of the accused, of which he had knowledge, or by 
reasonable diligence could have ascertained. 

A court has power to correct ** bills of exceptions," at any time 
during the trial term. — Ash v. Marlow^ 20 Ohio Supreme Court R., p. 
119, (1852.) 

Dblano, Sapp and Smith, and Vanoe and Smith, for plaintiffs, cited 
Wright R.,.632, 156, Stat. 321, § 1 ; Douglass v. Wtckison, 19 Conn., 
489 ; Frt/ v. Hoyt, 12 Conn., 491 ; Steinberger^ AdmW v. Sieimherger, 
19 O. R., 106; Stat. Vol. 43, p. 80, § 3 ; Sution v. Johnston, 1 Durn. 
& East., 308, 393 ; Smith v. McDonald, 3 Espen., V ; Ulmer v. 
Leland. 1 Maine, 183 ; 2 Greenl. Ev., 454-466; 11 Ad. & El., 489 ; 
3 Bing,, N. C, 960 ; 6 Watts <fe Serg., 638 ; 4 Iredell, 389 ; 3 Hawks. 
R., 66; 1 Maine, 138-139; 27 Maine, 266; 24 Pick., 84-85; 1 
Dum. & East, 309 ; 2 Stark. Ev., 912 ; 1 Term, 646 ; 1 Wilson, 232 ; 
2 Moore, 80 ; 2 Starkie R., 167 ; 4 Taunton, 616 ; 2 Taylor, 123 : 2 
Browne, 42; 8 Wash. C. C. R., 81; 4 do., 82; 4 Munf,, 69; 7 
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Iredell. 280 ; Reynolds v. Kennedy, 1 Wik., 232 ; Hob., 226 ; 6 Mod., 
2Q2 ; Hard., 195 ; WhUing v. Peckham, 16 Mass. R., 243 ; Wiliram 
V. 6'ona», 14 Maine, 362 ; 8 Watts, 240; 4 Munf., Va., 462 ; SiVM 
V. Swift, 4 Pick., 389. 

IIenkv B. Curtis and Mitchell, Miller and Dunbar, and Morgan 
fo- defendant, cited Beebe v. Bull, 12 Wend., 504 ; Anderson v. Hill^ 
\\L Siuede &; Marsh., 679; Bratten v. Mitchell^ 3 Barr., 44; iSeaei v. 
McAllister, 8 Wend., 109 ; Zaw v. Merrills, 6 Wen., 268 ; 6 Cranch,. 
233; 2 Peters R., 16; 12 Conn.. 229; Willis v. Hoys, 12 Pick., 
324; Jfwn7i v. Dupont, 3 Wash. C. C. R.. 87; Wilmouth v. Mont- 
fort, 4 Wash. C. C. R.. 82 ; Stowe v. Crocker, 24 Pick., 86 ; Mernam 
V. Mitchell, 1 Shep., 439 ; JETar/e v. Hawkins, 4 Humph., 357 ; Paris 
V. Starkie, 3 B. Munroe, 4; Foshay v. Ferguson, 2 Denio, 617; iitce 
V. Ponder, 7 Iredell, 390 ; /Smt^A v. McDonald, 3 Espinasse, 2 Stark. 
Ev., 495 ; 3 Mo. R., 350 ; Greenleaf 's Overruled Cases, 337 ; James 
^ Phelps, 11 Adol. <fe Ellis, 483; 39 E. Com. L. Rep., 150; Mc- 
Donald y. Rooke, 2 Bingh. N. C, 217; 29 Eng C. L. Rep., 812; 
Taylor v. Williams, 2 B. & Adol., 845 ; 6 Bing., 183 ; Winebergerv. 
Shelly, 6 Watts <fe Serg., 336 ; Francis y. Smith, 1 Penn. State Rep . 
234 ; Nash v. Orr, 3 Brevard, 94 ; Paris v. Waddell, 1 McMuUen, 
368 ; Pomroy v. Golly, Geo. Decis., (part 1,) 26 ; Dodge v. Brittain^ 
1 Meigs, 84 ; Johnston v. Sutton, 1 Tenn. R., 506-6 ; Whitney v.- 
Peckham, 16 Mass., 243 ; 10 Wen., 254 ; Givens v. Bradley^ 8 Bibb.. 
195 ; Bunfng v. Allen, 8 Harrington, 299. 

Spalding, J., cited Munn v. Dupont, 8 Wash. C. C. Rep., 37. 



MAN AND WOMAN LIVED TOGETHER AS HUSBAND AND 
WIFE, THOUGH NOT MARRIED— LAND PURCHASED 
BY THE MAN WITH MONEY BELONGING TO THE 
WOMAN. 

Complainant lived with defendant as his wife, though not in fact so ; 
she advanced money which the man paid for, real property, and it 
was conveyed to the man. Held, that the woman had a lien upon 
the property for the sum advanced and interests.' — McDonald v. FUm- 
ing, 6rc., 12 B. Monroe's Law and Equity Report, p. 288, ^862.) 
Ky. 



MANDAMUS— APPEAL TAKEN IN A COMMON LAW CASE, 
INSTEAD OF WRIT OF ERROR. 

Where an appeal was taken m a common-law case instead of a writ 
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of error, and after tbe lapse of ten days the plaintiff issued an execution 
upon his Judgment, and the defenda^ then sued oat a writ of error to 
bring the case up to this court, it was error in the court below to quash 
tbe execution and supersede the Judgment. 

The appeal did not remove the case, and the writ of error was sued 
oat too late to stay execution. It is immaterial whether it was a mis> 

^ take of tbe party or tbe court. 

I Tbe question reserved is whether this court has tbe power to issue a 

mandamus to the Judge below, commanding him to set aside the 
anpersedeas and order the clerk to issue nn execution. Saltmarsh v. 
TuihUl, 12 Howard's U. 8. Supreme Court R., p. 387, (1862,) 

A motion was made for a mandamus in this case, to compel the dis* 
trict Judge to set aside an order of supersedeas, and to order the clerk 
to issue an execution. 

The circumstances were these : — • 

At tbe fall term, 1840, of the District Court of the United States for 
tbe Middle District of Alabama, Tutbill obtained a Judgment against 
Saltmarsb in a common-law case. 

Saltmarsb took an appeal in open court, and at the same time exe- 
cuted an appeal-bond, in a penalty of double the amount of the 
Judgment. 

After the expiration of ten days, Tutbill caused execution to be issued 
on t)ie Judgment. Before the return of this writ, Saltmarsb sued out 
a writ of error, and filed a writ of error bond. 

At tbe return term of the execution, viz.. May, 1850, Saltmarsb 
moved the court to quash tbe execution, and to supersede the Judg- 
ment. Both motions were granted. The execution was quashed, and 
it was further considered and ordered by the court, that a writ of 
supersedeas be, and tbe same is hereby, awarded, commanding the 
clerk of the District Court of the United States for the Middle District 
of Alabama not to issue execution, or any other process, on said Judg- 
ment rendered at tbe December term of this court, in the year of our 
Lord one thousand eight hundred and forty-nine, while the writ of 
error to tbe Supreme Court of the United States is pending, nor until a 
decision is had thereon. And also to command the Marshal of the 
United States for the district aforesaid, that from every and all pro- 
ceedings on execution, or in anywise molesting the plsdntiff in error on 
account of tbe said Judgment, be entirely surcease, tbe same being 
superceded. 

The writ of error having brought the case up to this court, a motion 
WB» made by Mr. Prtor and Mr. Sjeward for a mandamus to compel 
tbe District Judge to set aside the order of supersedeas, and to order 
tbe clerk to issue an execution. 

1. The order was void for want of jurisdiction in the court. There 
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was no subjeoi-matter in eontroversy of whkb the conrt conld take 
jurisdiction, to hear and determitle, Judiclar}' Act, 1789, ch. 20, §§ 2d, 
28 ; Act regulating appeals, 1808, ch. 40, § 2 : Wiseart v. Dauchey^ 
3 DalL, 327 ; Murdock, ex-parte, 1 Pick., 308. 321 ; Whetherbee v. 
JohndaUj 14 Mass., 412, 420 ; Livingston v. Jeffenon, 1 Brock, 203, 
211 ; The San Pedro, 2 Wheat., 132, 141 ; Sarchet v. UniUd States, 
J 2 Pet., 143, 144 ; Pariah v. Ellis, 16 Id., 451, 452, 463, 464 ; United 
States V. Wimson, 1 Gall., 4, 10. 11 ; Villabnlo r. United States, 6 
How., 81, 90. 91 ; United States v. Cuney, Id., 106, 112, 118; Budeon 
V. Ouertier, 1 Cranch, 1 ; The Avery, 2 Gall., 386, 389 ; Jackson v. 
Ashton, 10 Pet, 480, 481 ; Ex-parte Crenshaw, 16 Id., 119, 123; 
(Oameron v. McRoberts, 3 Wheat., 691, 693 ; Orijffitk v. Frazier, 8 
*€«anch, 9, 10 ; Patterson v. United Staiis, 2 Wheat., 321, 22&, 226 ; 
iftctey V. Stewart, 3 How., 760, 762 ; United States v. Moore, 3 
Crancfc, 159, 172, 173 ; Durousseau v. i7ni7erf StaUs^ Id., 307, 818, 
314; United States v, Goodwin, 7 Id., 108; jKrj»rte Kearney 7, 
Wheats :^, 42 ; Ex-parte Watkins, 3 PeU, 193, 201 ; UniUd States 
V. li^ourse, 6 Id., 470, 493, 494, 496, 496, 497 ; Wood r. Lide, '4 
Cranch, 108; Bopan v. Boss, 11 How., 294. 

Biit if the «oart did have jurisdiction, then the jurisdiction was im- 
providently exercised, and this court ought to issue the mandamua. 
This court has a general superintending control over inferior courts of 
Xhe United States, and may issue such process as is necessary to enable 
it to make this control effectual. — Judiciary Act, 1789, Ch.'20, Sects. 
13, 14 ; Mclniire v. Wood, 7 Cranch., 604 ; McClunp v. SiUiman, 6 
Wheat, 368 ; ex parU Crane, 6 Pet., 190 ; lAfe and F. Ins. Co. ▼. 
Wilson, S id.. 291, 306; Marhury v. Madison, 1 Cranch., 137 ; €ir 
parU Bradstreet, « Pet., 774. 

Mr. Campbell, in opposition to tlie motion. 

The 2dd Section of the Judiciary Act, (1 Stats, at Large, 85,) does 
not take away the power which existed in the courts to grant a super- 
sedeas upon the allowance of a writ of error.—Tidd's Practice, 1070, 
etseq.; 1 Arch. Prac., b\n,etseq.; 10 Wend, 624; 7 Hill, 162; 3 
How., 405; 2 Miles, 108. 

The remedy by mandomua is not prdper. — Tillinghast <fe Yatea' 
Treatise, 449. 

The remedy open to the plaintiff is a writ of error. — 6 Pet., 648 ; 1 
Bibb, 346 ; 1 Stew. &Port., 187 ; 9 Porter, 275. 

Mr. Chief Justice Tans delivered the opinion of the court. 
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The judgment in this case being in a common-law proceeding ; it was 
i)ot removed to this court by the appeal, and, coDsequentlj, the appeal- 
bond did not operate as a supersedeas. 

The writ of error afterwards sued out, has brought the case regu- 
larly before this court ; but as it wa^ not sued out within ten days after 
the rendition of the judgment, the writ of error- bond does not stay the 
execution under the Act of 1 789. 

Nor is there any equitable power in the circuit court to stay the exe- 
cution, upon the ground that a mistake as to the manner or time of rt:- 
moving the case was committed. And it is immaterial, in this respect 
whether it was the mistake of the party or the court ; for this court has 
never deemed the tribunals of the United States authoriced to dispense 
with the express provisions of the Acts of Congress regulating appe^ils 
and writs of error, up^n any equitable ground. ~ No such power is 
given to them by law. It was so decided in this court in UniUfl States 
v. Cunjf and others, 6 How., 113 ; and Hogan and others v. Ross, 1 1 
id., 297. The circuit court, therefore, erred in setting aside the execu- 
tion which the plaintiff had issued on the judgment. 

But we do not think it necessary at thb time to determine whether 
this cokrt has the power to is>ue the mandamus, requiring the circuit 
court to issue the execution. Because wc are satisfied, from the facts 
before us, that the circuit court, without any coersive process, will con- 
form to the opinion of this coui't, and issue execution when informed of 
this decision. 

The question, therefore, as to the power of this court to issue the 
mandamus, is for the present reserved. 



MANDATORY— LIABILITY OF MANDATORY, FOR MONEY, 
OR PROPERTY ENTRUSTED TO HIS CARE. 

A mandatory is not liable for the loss of an article delivered to him, 
unless it is proven that he lost it by gross negligence, or that on de- 
mand he refuses to deliver it. — Lamj^ey v. Scott, 24 Mississippi Su- 
preme Court Rep., p. 528, (1853.) 

In error from the circuit court of Kemper County : Hon. John 
Watts, Judge. 

This was an action of assumpsit, brought to recover six hundred dol- 
lars, which was handed to defendant in Grainesville, Ala., to be handed 
plaintiff in De Kalb, Miss., as an act of accommodation, this was 
proven. Defendant then offered to prove that he was robbed in a 
swamp between the two plnces ; that as witness passed the swamp, ii • 
heard some one hallooing, and answered, and defendant came up ww I 
said he had been robbed, and how it was done, and further, that h ha.J 
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written a letter to some one, and stated the same thing ; that he follow- 
ed the witness in the stage to Thurmond's, four miles fr »m the swamps 
and then got some men to go back with him and hunt for the robbers ; 
that they fonnd his buggy tracks in the swamp, and the track of one 
man. Defendant then deposed to the same facts in substance. AU 
this procrf was objected to, but admitted by the court. Verdict was 
rendered for the defendant^ and the cause was carried by the plaintiff 
by a writ of error to the high court of errors and appeals for the State 
of Mississippi. Mr. Justice Ybrobb sustained the opinion of the court 
below affirming the judgment of the circuit court. — Beardslee v. JRich- 
ardson, II Wend., 85, cited. 



MANUFACTURING ESTABLISHMENT— LIABILITY OF PRO- 
PRIETORS FOR WANT OF SKILL OF SUPERINTENDENT. 

The proprietors of a manufacturing establishment are not responsible 
to an operative in their employment, for an injury sustained by her, in 
consequence of an accident occasioned by gross negligence and want of 
skill on the part of their superintendent ; both the operative and the 
superintendent being engaged, at the time, in the performance of their 
respective duties. — Albro v. The Agcnoam Canal Company, 6 Cush^ 
ing's Supreme Judicial Court Rep., p. 75, (1853.) 

FtBTCHSR, J., cited Farwell v. Boston and Worcester Eailroad, 4 
Met., 49 ; Mayes v. Western Railroad, 3 Cush., 270 ; Priestly y, Fow- 
Ifr, 3 M. <& W., 1 ; Hutchinson v. Torky Netocastle and Berwick Bail- 
May, 5 W. H. A G., 343 ; Wignwre v. Jay, ib., 354. 



MARRIAGE, BY PERSONS UNDER AGK 

Marriage in this State, contracted by male persons under the age of 
dghteen, and female persons under fourteen, are invalid unless con* 
finned by cohabitation after arriving at those ages respectively. 

Such a marriage not thus confirmed, does not subject a party to pun< 
Ishment for bigamy for contracting a subsequent marriage while the 
first husband or wife is XWmg.—Shafher v. The State cf Ohio, 20 Ohio 
Supreme Court R., p. 1, (1852.) 

Rahet, J., cited Arch. Or. PI., 476 ; 2 Kent's Com., 78 ; Reeves' 
Domestic Rel., 200, Wharton Criminal Law, p. 555 ; Poynter on Mar- 
riage and Divorce, p. 164; Arch. Cr. PL, 477 ; Co. Lit., 77 ; Rx, ▼ 
€Mion Eng, Crown Case, 4&. 



XABBIAQB — ^IMBBC'lLrrT — CONBfiNT OF FARTIB6. dl3 

MARRIAGE— IMBEaLITY— CONSENT OF PARTIES. 



A marriage will be inyalid, if one of the parties be so imbecile as not 
tP understand the nature of the contract. 

The consent of the parties k necessary in order to render the con- 
tract valid. 

As a general rule, the validity of a contract of marriage depends 
on the kz loci contractus. 

But the rule does not apply ¥^here the lex loci is opposed to the 
religion, morality, or municipal institutions of the country in which it is 
sought to be applied. 

Nor would it apj^y if the lex loci recognized as valid, a marriage 
eitered into by a person no» compos mentis. 

A young woman, who had not understanding enough to perform the 
oidinary duties of life, left this State secretly with a man, and the 
parties were then married in the State of Vermont. Held, that the 
marriage was invalid. Tme ▼. Ranney, 1 Foster's Reports, page 52, 
( 1852 .) New Hampshire. 



Petition for a decree of nullity of marriage, prosecuted by the next 
friend of the petitioner. 

It appeared, from the evidence, that the petitioner resided inPlainfield, 
in this county, with her parents, was over twenty -one years of age, and 
had a small property in her own right. She met RaDuey secretly one 
evening, and they went together into the State of Vermont, where the 
marriage wiis solemnized. She afterwards returned to her father's 
house, and this proceeding was thereupon instituted. 

It also appeared, from the evidence, that she could not wash nor 
di«ss herself properly and decently, that she went to the district school 
uatil ^i)e WHS ;iboui twenty years old, but could not spell, and could 
hardly read at all, and could not add nor subtract figures, nor state 
the number of Sabbaths in the year, nor tell the time of day by a 
watch, and could be taught nothing of Geography. She could not 
distinguish one piece of money from another, and had no idea of the 
value of property. She thought one of her father's cows was worth 
1200 or 1^300, and one of his horses was worth $300 or |400. She 
could not knit, nor sew, nor take care of her clothes. She could not 
be taught to do household work of any kind, nor cooking. She said 
at one time, that it would require five hours, and at another time, 
twelve hours, to get a boiled dinner, and that if she dined at twelve 
o'clock, she must begin to get dinner at twelve. She could not set 
the table for dinner, but would put the breakfast cups and saucers upon 
the table. She could not distinguisk. colors, nor cotton from flannel. 



214 1U.RRXAGE — JM£?.CIUTr — COKSXKL Or PARniEA* 

nor count beyond twenty, nor be trusted to go on errands. She 
played with children four or five years old» and with their toys. She 
asked whether apples did not grow upon elm trees. At school, she 
spoke of matters to the master, which females of her age would not 
allude to. 

Blaisdxll, for the petitioner. 

CuBHiNe and Metcalf, for the respondent. 



Gilchrist, C. J. — Allusion is made to a decree of " diyorce or nullity/* 
by this court m the revised statutes, ch. 148, §§ 2, 12 and 13. N'o 
mode is prescribed either in the constitution or the statutes, in which 
proceedings shall be instituted and carried on for the purpose of pro- 
curing a decree of nullity of marriage ; but that the court have the 
power to make such a decree, and to regulate the mode of procedure, 
we think is beyond doubt. — 2 Kent Comm., 76. There is a provision 
in § 7, ch. 148, that every libel shall be signed by the libellant, if of 
sound mind, and of the age of legal consent, otherwise by the parent, 
guardian, or next friend of such libellant. 

The consent of the parties is t^ssential to the validity of all contracts ; 
and as marriage is a contract, it is essential to its validity that the 
parties should understand the nature of the agreement they are about 
to enter into. Londonderry v. Chester, % N. H. Rep. 278 ; Clark v. 
Clark, 10 N. H. Rep,. 382 ; 1 Bl. Com., 433. In the case of Turner 
v. Myers, 1 Hagg. Cons. R., 416, 417, Lord Slowell said a defect of 
capacity invalidaies the contrnct of marriage as well as any other con- 
tract. It is true, that there is some obscure dicta by the earlier com- 
mentators on the law, that the marrisige of an insane person could not 
be invalidated on that account ; founded on some notion that prevailed 
in dark ages, of the mysterious nature of the contract of marriage, in 
which its spiritual nature almost entirely obliterated its civil character. 
In more modern times it has been considered in its proper light, as a 
civil contract, as well as a religious vow ; and like all civil contracts, 
will be invalidated by want of consent of capable persons. So in the 
case of Browning v. Reane, 2 Phill. R., 70. Sir J. Nicholl. after quot- 
ing Blackstone, said, " Here then the law, and the good sense of the 
law, are clearly laid down ; want of reason must, of course, invalidate 
a conctrat, and the most imporinnt contract of life, the veiy essence of 
which is consent. If the incapacity be such that the party is incapa- 
ble of understanding the nature of the contract ilself, and incapable 
from mental imbecility of taking care -of his or her own person <or 
property, such an individual cannot dispose of her person or pro- 
perty by the matrimonial contract, any more than by any other con- 
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Iraet.** A marriage do facto, under circuoistAnoes of piivaey, infeiriiigi 
fraud and circumvention, between a pei>oD of weak and deranged 
mind, and the daughter of his trustee and eolicitor, vho had great in* . 
fluence over him, and by whom he was clearly considered and treated 
as of unsound miod. was pronouneed null and void.-^Port9mouth v. 
Portsmouth, 1 Hagg., 355. 



The evidence in the case satis^es us, as we think it cannot fail to 
satisfy any reasonable man, that the petitioner was so imbecile that she 
was entirely unable to understand the nature and obligation of the con- 
tract into which it was proposed she should enter. There is every 
reason to believe, that no person so lamentably imbecil as this young 
woman appears to be, could have the remotest idea of the meaning of 
a contract, for the performance of any of the ordinary duties of life, 
and still less of a contract of maniage. 

The marringe ceremony was performed in the State of Vermont, and 
how far the lex loci contracts is to effect the obligation of the contract 
in a case like this, is a matter to be enquired into. 

Tlie doctrine of trying contracts, especially those of marriage, 
according to the laws of tne country where they were made, is prac- 
tised In all civilised countries, and is agreeable to the law of nations. 
It is the consent of all nations — it is the Jus Gentium — that the so- 
lemnities of the different nations, with respect to marriage, should be 
observed, and that contracts of this kind are to be determined by the 
laws of the country where they are made. But, although this princi- 
ple is of general obligation, nevertheless, like every other general rule, 
it is subject to some limitations ; the rule holds only where it does not 
stand opposed to the religion, morality, or municipil institutions of the 
country in which it is sought to be applied. The rule will not be en- 
forced, to the danger of these ; because, it is the 6rst duty and law of 
every State, to preserve its religion pure, and its institutions entire. 

It has bten said, by an eminent Scottish judge, that " A party whq , 
is domiciled here, cannot be permitted to import into this country a law 
peculiar to his own case, and which is in opposition to those great and im- 
portant public laws, which our legislature has held to be essentially con- 
nected with the best interest of society.'' — Lord Robertson Ferguson, 
on Mar. & D., 397. Thus, the Lex. loci was not allowed to prevail where 
one of the parties was incapacitated, by the law of his domicil, from 
making the contract, and was not relieved from his incapacity by a 
transient visit to Scotland. One of the parties had been married before, 
and divorced in Scotland ; at the time of the divorce and second mar- 
riage, he was domiciled in England. According to the law of England 
the first marriage had not been dissolved ; and, therefore , the party 
was incapable of contracting a second marriage. — BeazeUy v. Beazeley, 
d Hagg.» 6^9. So, if a foreign State should allow marriages^ clearly 
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inoestttoiiSy by the law of nature, they would not be allowed to have 
vsJidity elsewhere. — Greenwood v. Curiiif, 6 Mass., 378 ; Medway v. 
Heedham, 16 Mass., 167 ; Putnam v. Putnam, 8 Pick., 438. 

We have no doubt that the tribunals in Vermont would adjudge the 
ceremony of marriage, in this case, to be of no binding force. Through- 
out the civilized world — the consensus animorum — the willing mind is 
required as an essential attribute of this contract. But the intelligence 
was wanting, to enable the party to give consent. She acquiesced in 
what was done, but the acquiescence came from the lips <Mily, and not 
from the mind. We aie, therefore, of opinion that there should be^ a 
decree of nullity of marriage. 



MARRIAGE— JUDGMENT DECLARING THE MARRIAGE A 
NULLITY— MARRIAGE WITHIN THE PROHIBITED DE- 
GR££S« 

A judgment declaring the marriage a nullity is vahd, though it does 
not proceed to punish the parties, or to require tbem to enter into 
bonds, with condition to Uve separate. 

A marriage within the prohibited degrees, having been declared nuh 
by a sentence of the court, the husband has no interest in the property 
which was the wife's at the time of the marriage ; nnd his creditors 
cannot subject it to the payment of his debts. — JCtlly v. JScott, 5 Grat- 
tan's R., p. 479, Va., (1849.) i 

MoRSON, cited Wilson y. Spencer, 1 Rund., 101 ; Seidenbender \ 
CharUi Admr., 4 Serg. & Rawle., 151 ; IVheeler v. EtueeU, 17 Ma8S.» 
258; Chitty on Cont., 419, 422 ; Shelfoid, 478. 



MARRIED WOMAN — ATTACHMENT FOR WANT OF 

ANSWER. 

An attachment for want of answer will issue against a married wo- 
man,' who, having appeared separately, and obtained an order to answer 
separately,. nevertheless allows the time for answering to expire. — 
Thicknesse v. Acton, 8 English Law and Equity R., p. 47, (1852.) 



MARRIED WOMAN— CERTIFICATE OF ACKNOWLEDG- 
MENT, AND EXECUTION OF DEED — WHAT MUST 
SHOW. 

The certificate of the acknowledgment of a married woman, as to 
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her execution of a deed, must show, hj the facts stated in it, that she 
had been examined in the manner prescribed by the statute, or the 
deed, as to her, will not be valid. 

Officers have a right, and it is their duty, to correct, at any time, any 
mistake in their certificates ; and should the question as to the suffi- 
ciency of a certificate arise in court, the officer who made it should be 
permitted to correct the mistake in it nunc pro tunc. 

The certificate does not depend for its validity upon its being made 
matter of record, and a deed without such certificate as the statute re- 
quires, cannot be recorded. — Jordon v. Corey, 2 Carter's Supreme 
Court Rep., p. 386, (1853,) Indiana. 

Blackford, J., cited Stevens v. Doe, 6 Blackf., 475 ; Elliott et aL 
v. Peersol et aL, 1 Peters, 328. 



MARRIED WOMAN— PURCHASE OF HOME FOR HER- 
SELF AND FAMILY— WITH HER OWN MEANS. 

The plaintiff, a married woman, having some means of her own, with 
which she wished to purchase a home for herself and family, a house 
and lot were purchased by the defendant and Q., who acted as her 
friends. and advisers; the parol agreement being that Q. should take 
the deed as her trustee, and hold the properly for her use and benefit. 
The purchase-money was accordingly paid by the plaintiff, and Q. took 
an absolute and unconditional conveyance of the property to himself, 
conttuning no intimation of the uses to which the estate was to be de- 
voted, or of the trusts under which the title was taken and was to be 
held. The plaintiff went into and had ever since remained in posses- 
sion. The premises were subsequently sold under a Judgment against 
Q., and the defendant became the puifohaser at the Sheriff's sale, and 
he claimed to hold the same, for his own benefit, by virtue of such 
purchase, and of a J udgmcnt held by him against Q. Held, that in 
respect to the purchase at the Sheriff's sale, the defendant was a pur- 
chaser with notice of the equitable estate of the plaintiff; and that in 
respect to his own Judgment, he was a creditor seeking satisfaction out 
of property to which his debtor had no equitable tiUe. Aj)d he was 
directed to release to the plaintiff his interests in the premises, and was 
enjoined from setting up any claim thereto, under the Sheriff's sale, or 
either of the Judgments. 

The lien of a Judgment does not in equity attach upon the mere 
legal title to lands, existing in the defendant, when the equitable title is 
' u another person. 

And if a purchaser, under the Judgment, has notice of the equitable 
title, prior to the purchase and the actual payment of the purchase- 
m0Qey» he cannot protect himself rs a bona fide purchaser. Loum^ 
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bury V. Purdy, II Barbour's Supreme Court Rep,, page 490, (1852.) 
N, Y. 

BaowN, J., cited Efh Y. Tousey, 1 Paige, 280 ; Northrup v. Met- 
calf and others, 11 Id., 5lO;AvmUy. Loucks, 6 Barb. S. C. R., 19 ;) 
'2 R. S., 69, § 6; 2 R. S., 69.) 



MARSHAL'S SALE, AFTER HE IS REMOVED FROM OF- 
FICE, AND A NEW MARSHAL APPOINTED. 

A sale of land by a Marshal on a venditioni exponas, after he is re- 
mored from office, and a new Marshal appointed and qualified, is not 
void. 

Such sale being returned to the^court and confirmed by it, on motion, 
and a deed ordered to be made to the purchaser at the sale, by the new 
Marshal, such sale being made, is valid. Doolitlle's Lessee, et al, r. 
Bryan, et al,, 14 Howard s Supreme Court Rep., page 563, (1853.) 

Mr. Justice Gribr cited Act of May 5, 1800, ch. 47, Twenty-eight 
section of the Judiciary Act of 1789, chap 20, 3 section of the Act of 
1800 ; Acta, 1789, 1800; Dwau-rs on Stat., 074, 1787, 1789. 



MAP— COPY-RIGHT OF, TAKEN OUT UNDER ACT OF 
CONGRESS— COPPER-PLATE SEIZED AND SOLD UNDER 
EXECUTION— A COPY-RIGHT IS A "PROPERTY IN 
NOTION, AND HAS NO CORPOREAL TANGIBLE SUB- 
STANCE, AND IS NOT THE SUBJECT OF SEIZURE AND 
SALE BY EXECUTION. 

Where the copy-right of a map was taken out under the act cf 
Congress, and the copper-plate engraving seized and sold under an 
execution, the purchaser did not acquire the right to strike off nnd sell 
copies of the map. 

The court below decided that an injunction to prevent such sirikiiig 
off and selling, could not issue without a return of the purchiise money. 
This decison was erroneous. 

A copy-nght is a " property in notion and has no corporeal tangible 
substance," and is not the subject of seizure and sale by execution. 

The first section of that act provides, that the author of any m ip, 
chart, <Scc., his executors, administrators, or legal assigns, shall have the 
sole right of printing, publishing and vending the same, during the 
period for whion the copy-right has been secured. And the seventh 
section forbids any person from printing, publishing or selling the map 
or chart, under heavy penalties, without the consent of the proprietors 
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of the copy-right, first obtained in writing, signed in the presence of 
two credible witnesses. — Act of Congress, Feb. 3, 1831. 

An assignment, therefore that would vest the assignee with the prop- 
erty of the copy-right, according to the Act of Congress, must be in 
writing, and signed in the presence of two witness, and it may, I think^ 
(his Honor M. Justice Nelson remarks, ) well be doubted whether a' 
transfer even by a sale, under a decree of a Conrt of Chancery, would 
pass the tiile so as to protect the purchaser, unless by a conveyance, 
m conformity with this requirement. — 6 B. <fe Cr., 169 ; 1 Cr. & P., 
568 ; R. <fe M., 187 ; D. & K„ 215 ; Stephens v. Cadv. 14 Howard's 
Supreme Court Rep., page 528, (1853 ) 

Mr. Justice Nelson cited MUUr v. Tat/lor, 4 Burr., 2396 ; 4 
Burr., 2330, 2396 ; 2 Eden. R., 329 ; 2 Atkyns R., 342 ; 2 Story R., 
100 ; 20 J. R., 554 ; 6 J. Ch., 280 ; 8. C. 4 Id., 687 ; 1 Paige, 637 ; 
Act of Congress, Feb. 3, 1831. 



MEDICAL BOOKS, AS TO EVIDENCE OF. 

Medical books are not admissible as evidence, but medical men may 
give iheir opinions as witnesses, which opinions may, in a measure, be 
founded on the contents of standard medical books as a part of their 
general knowledge. Carter v. The State, 2 Carter's Indiana Supreme 
Court Rep., page 6t7, (1853.) Collier v. Simpson, 5 C. & P., 73 ; 1 
Greenl. 695, n. 3. 



MEETING-HOUSE — PROMISE TO PAY A CERTAIN 
AMOUNT OF MONEY, FOR THE PURPOSE OF ERECT- 
ING A MEETING-HOUSE. 

A promise to pay a certain amount of money for the purpose of 
erecting a meeting-house, to a building committee, of which the prom- 
isor was one, may be maintained against him in the name of the other 
mevibers of the committee, or the survivors of them. 

Such action is maintainable, even though the edifice has been 
finished, and the committee discharged from further duty. — Chambers 
V. Calhoun, 18 Pennsylvania Supreme Court Rep., p. 13, (1863.) 

Bell, for defendants, cited 1 U. S. Dig., 8 ; 3 Yeates, 16 ; Chal* 
front V. Johnson, 
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MEXICAN ORDERr-ORDER FROM MEXICO, TO A NEW 
YORK MERCHANT, FOR A QUANTITY OF COTTON 
SHEETING, OF A PARTICULAR QUALITY— BROKER EM- 
PLOYED TO MAKE THE PURCHASE ^THE GOODS 

CONDEMNED AND SOLD BY THE CUSTOM-HOUSE 
OFFICERS OF MEXICO. 

The plaintiff, a merchant in New York, received an order from Mexi- 
co for a quantity of cotton sheeting, having over thirty threads to the 
Mexican quarter of a square inch. By the Mexican revenue laws, the 
importation of goods of less fineness was prohibited. The plaintiff em- 
ployed a broker to make the purchase, who procured samples from the 
defendant, only one of which was found to be of the requisite fineness* 
The broker ordered the desired quantity of the goods of the quality of 
the approved sample. The defendant had only about half the desired 
quantity, but agreed to procure from Boston and deliver the residue in 
a short time, which he did. The whole was delivered, in bales, at a 
packing house, at the plaintiff's request, where the bales were opened 
and the cloths repacked in larger bales, and forwarded to Mexico. 
There, being found to average only twenty-eight to twenty-nine threads 
to the quarter inch, they were condemned, and sold by the custom- 
house officers. The defendant was not notified that the goods were 
designed for the Mexican market, or what were the revenue laws there ; 
or that goods having over thirty threads to the quarter inch were re* 
quired. He had no glass to count the threads, which could not be 
counted without a glass. It was not unusual for goods of this kind, of 
the same general quality, to vary one or two threads in the quarter of 
an inch. 

In an action to recover damages for the loss of the goods, alleging, 
in different counts, a warranty that the goods delivered were of the 
same fineness as the sample ; that they were of a quality which could 
be imported into Mexico; that they had over thirty threads to the 
Mexican quarter inch, <&c. 

Held, that there was no evidence of such warranty, and that the 
plaintiff was rightfully nonsuited. 

That something beyond the mere exhibition of a sample is requisite 
to create a warranty that the bulk of the goods is of the same quality 
iis the sample. Such exhibition is but a representation that the sample 
has been fairly taken from the bulk of the commodity. 

An implied warranty, in case of sale by sample, that the bulk of 
the goods is of the same quality as the sample, is confined to the cases 
where the purchaser has no opportunity to inspect the goods. — Per 
Paige, J. 

As to the goods procured from Boston, regarding the contract as an 
executory one to furnish goods of a particular description, the purchaser 
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wasbouDd to examine :bem when the bal.'s were received and opened, 
to be repacked, and to have returned ihem, if tlie quallt}* was not such 
as was promised. Not having done so, he waived all objection on ac- 
count of defects of quality which would have appeared on such exami- 
nation. 

That the defendant was not required to furnish goods suitable for the 
Mexican market, or having over thirty threads to the quarter inch, as 
he had no notice that tlie goods were purchased for that market, or of 
the state of their revenue laws, or that goods counting that number of 
threads were required. 

That the broker, in making the purchase, acted as the agent of the 
plaintiff, and not of the defendant; and notice to him was, therefore, 
not notice to the defend&nt. — Hargom v. SUme^ 1 Selden's B., p. 73^ 
(1868.) 

H. E. Dodos, for the appellant, cited Onedia Man. Co, r. Lawrened, 
4 Cow., 440-4; Bebee y. Roberts, 12 Wend., 413, 418, 420; Boor- 
man v. Jenkins, 12 Wend., 667 ; Oallagher v. Waring ^ 9 Wend., 18, 
26 ; S. C, 18 Wend., 426, 434 ; Bradford v. Manly, 13 Mass., 139, 
143-4 ; Hihheri v. Shee, 1 Campb., 113 ; Gardner v. Gray, 4 Campb., 
144; Moses v. Mead, 1 Denio, 386 ; Chitty, on Contracts, 447, 461 ; 
Story, on Sales, sec. 368, 376; Rart v. Wright, 17 Wend., p. 294; 
Waring v. Mason, 18 Wend., 435 ; The Monte Allegro, 9 Wheat., 
616 ; Boorman v. Jenkins, 12 Wend., 676 ; Bradford v. Mauly, 13 
Mass., 139 ; Andrews v. Kneeland, 6 Cow., 367 ; Boorman v Jenkint, 
12 Wend., 677; Chapman v. Marsh, 19 John., 290; Parker \, 
Palmer, 4 B. & Aid., 488; Bradfwd v. Maidy, 13 Mass., 139; 9 
Met., 89; Warir^g v. ifa«on, 19 Wend., 436 ; Howard y, Boey,2S 
Wend., 360, 353 ; Bell, on Sales, p. 27 ; Law Lib., vol. 60 ; The 
Monte Allegro, 9 Wheat., 616 ; Onedia Man. Co, v. Lawrence, 4 Cow., 
444 ; Andrews v. Kneeland, 6 Cow., 367-8-9 ; Ross, on Vendors, 340 ; 
Law Lib., toL 12 ; Boorman v. Jenkins, 12 Wend., 676 ; Galhghsr 
y. Waring, 9 Wend., 26 ; Waring v. Mason, 18 Wend., 433-4 ; Sands 
V. Taylor, 6 John., 404 ; Boorman v. Jenkins, 12 Wend., 676 ; Chit- 
ty, on Cont., 6 Am. Ed., 401 ; Paley on Agency, by Lloyd, p. 171, 
note p. f Henderson v. Bamewell, 1 Young and J., 387, 393-4; Dex- 
ter y. Adams, 2 Denio, 64.6 ; Andrews v. Kneeland, and Waring v. 
Mason, Ubi Supra ; Story, on Agency, sec. 140 j Bank of the U, S. v. 
Davis, 2 Hill., 463-4 ; Chitty on Cont., 5 Am. Ed., 469, 869 ; Bo- 
rodale v. Brunton, 8 Taun., 635 ; Bridge v. Waine, 1 Starkie, 604 ; 
Voorhees v. Earl, 2 Hill, 291 ; Hargous v. Ahhn, 6 ib., 478-4; Eg- 
gUston V. McCauley, 1 McCord, 879 ; Rutter v. Blake, 2 Har. and J., 
364-6 ; Eggleston v. McCauley, 1 McCord, 879 ; Bishop v. Wil- 
Uamson, 2 Fairfield, 496-6, 603-4. ^ 

F. B. ComNG, for the respondents, cited 2 Kent's Com., 478, note 
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e., (4tlied.;) Bolden ^, Dakin, 4 John., 421 ; Barty. Wright, 11 
Wend., 267 ; S. C. in error, 18 ib., 4*49 ; Waring v. Mason, 18 Wend., 
426 ; Snell v. Mom, I John., 96 ; Peltier v. Collins, 3 Wend., 467 ; 
Waring v. Mason, 18 Wend., 425; Salisbury v. Stainer, 19 Wend., 
169 ; 1 Cow. Tr., 317 ; Bart v. Wright, 17 Wend , 267 ; S. C. in error, 
18 Wend;, 449; 2 Kent*s Com., 478; 1 Cow. Tr., 312-320; Salis- 
bury V. Stainer, 19 Wend., 160; Waring v. Mason, 18 Wend., 440 ; 
Hyati V. Boyle, 6 Gill. & John., 110 ; Bart v. W^W^/A^, 17 Wend., 275 ; 
Carnochen v. Gould, I Bailey, 179 ; Boward v. Hoey, 23 Wend,, 351 ; 
Lavng v. Fidgeon, 6 Taun.. 106 ; Bart v. Wright, 17 Wend., 275 ; Car- 
nochen V. Gould, 1 Bailey, 179 ; Waring v. Mason, 18 Wend., 440 ; 
Salisbury v. Stainer, 19 Wend., 161 ; 1 Cow. Tr., 315; Boward v. 
-^o€y, 23 Wend., 851 ; i^wA^r v. Samuda, l,Camb., 190. 

Paigf, J., cited 2 Black. €om., 461 ; 2 Kent's Com., 478 ; Seixfu 
V. Tf^oofl?, 2 Caines, 48; Sweet v. Colgate, 20 John., 196; Chandelor 
V. Lopus, (Croke, James, 4 ;) Parkinson v. Ze^, 2 East., 316 ; Stuart 
V. TTi/^zW, 1 Doug., 20 ; K» B., year 1778 ; Bibbert v. Shee, 1 Camp. 
N. P. R., 113, year 1807 ; Gardner v. Gray, 4 Camp. R., 144, year 
18l5 ; Lorymer v. Smith, 1 Barn. & Cres., 1, year 1822 ; Parker v. 
Palmer, 4 Bam. & Aid., 337, year 1821 ; Jones v. JBowden, 4 Taun., 
847, 852, year 1813; Xam^r v. Fidgeon, 6 Taun., 108, year 1815; 
S. C, 4 Camp., 169; Gardner v. Gray, 4 Camp., 144, year 1816; 
Bluett V. Osbom, 1 Starkie, N. P. C. 384, year 1816 ; Jones v. Blighty 
5 Bing., 633, year 1829 ; O'Kellv, Smith, 1 Starkie, 107, year 1815 ; 
Shepherds, Pybus, 3 Man. <fe Gran., 867, year 1842; Brown v. Ed» 
gerton, 2 Man. <fe Gran., 279, year 1841 ; Olivant v. Bayley, 5 Ad. ^ 
El., 288, year 1843 ; 1 Denio, 386 ; Salisbury v. Stainer, 19 Wend., 
169; 12 Wend., 676; Boorman v. Jenkins, 19 Wend., 169; Salis- 
bury V. Stainer ; The Oneida Manuf. Co. v. Lawrence, 4 Cow., 440 ; 
Waring v. Mason, 18 Wend., 432; 19 John., 290; 4 Cow., 442; 18 
Wend., 434, 436 ; Moses v. Mead, 1 Denio, 378 ; Van Brg^klin v. 
Fonda, 12 John, 468 ; Emerson v. Britjham, 10 Mass., 197, 202 ; 3 
Black. Com., 165 ; 1 Denio, 378 ; 10 Mafis., 197 ; Howard v. Hoey, 
23 Wend-, 361-2; BartY, Wright, 17 Wend., 277; 2 Kent's Com., 
480 ; Chanter v. Hopkins, 4 Mass. & Welb., Exchr., 399, year 1838; 
per Lord Abinger, C. B., 404 ; Boioard v. Boey, 23 Wen:, 351 ; Bart 
y. Wright, 17 Wen., 269 ; 18 Wen., 8. C, 449 ; Waring y, Mason, 
18 Wen., 433 ; per Chan., 2 Kent's Com., 480; Fisher v. Samuda, 1 
Camp., N. P. R., 190 ; Hopkins v. Appleby, 1 Stark., N. P. R.. 477^; 
Uilner v. Tucker, 1 Car. <fe P., N. P. R.. 15; 23 WeH., 362;' Tl^ 
Oneida Man. Co, v. Lawrence, 4 Cow., 440 ; Aifidrews v. Kneeland, 6 
Cow., 864 ; Gallagher v Waring, 9 Wen., 20 ; 8. C, 18 Wen., 425 ; 
Bedte v. Robert, 12 Wen., 413; Boorman v. Jenkins, 12 Wend., 666 ; 
iZoM V. Beattie, decided by the constitutional court of South Caroling ; 
2 Nott & McCord R.p 540-1 ; 12 Wen , 419, 575 ; Boorman v, J(^ 
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im, 12 Wen., 669 ; Hyatt v. Boyle, 6 Gill & Johnson, 110, year 1833 ; 
Bart V. Wrii^ht, \1 Wen., 274; 17 Wen., 275 ; Cowen, J., IS Wen.. 
454-5, Ch. Walworth ; 1 Dcnio, 886, Bronson, J. ; 2 Kent':» Com., 
480, note ; 3 Rawle., 44, Ch. J. Gibson; Ch. J. Gibson, in Borrckina 
V. Btvan, 8 Rawle., 44 ; McFarland y, Nevjman, 9 W^atts, 86 ; The 
Camrs, of Hiyhwaye v. Newberry Dis., 2 McCord, 407 ; Constitu. Ct. 
of S. C. ; 1 Fonb. Eq., 380, n. ; Waring v. Mason, 18 Wen., 433-4- 
6 ; 12 Wen., 419, 574-6 ; 4 Cow.. 444 ; Vanderhorsi v. Mc'J^agyart, 
2 Bay R., 498 ; Consti. Court, S. Carolina, in 1808 ; Sande v. Taylor, 
5 John., 395. 



MINING COMPANY— AS TO IMPLIED AUTHORITY, OF 
MINING COMPANY TO BORROW MONEY ON THE CRE- 
DIT OF THE COMPANY. 

The directors of a mining company have no implied authority to bor- 
row money on the credit of the company, for the purpose of carrying 
on the mines, or for any other purpose, however useful <» necessary to 
the objects for which the company is formed.. 

By the deed of settlement, under which a company was carried on, a 
capital of 60,000^. was provided, and there were powers to create new 
shares, and to alter the provisions of the deed by the vote of a special 
general meeting. Tliere was also a clause ''that the a£faiis and bus- 
iness of the company shall be under the sole and entire control of the 
directors, of whom there shall be not less than five, or more than nine ; 
and three of them shall, at all meetings of directors, and for all pur- 
poses, be competent to act : — 

Held, that, under this deed, the directors had no express authority 
to borrow money for the necessary purposes of the mines. — Burmeater 
V. Jforris^Q English Law and Equity R., p. 487, (1852.) 

Assumpsit by the plaintiff, as public. officer of the London and 
Westminster Bank, against the defendant, appointed under the II and 
12 Yict., c. 45, the official manager of the German Mining Company, 
for money lent, etc. 

Plea — the general issue. 

At the trial, before Piatt, B., at the sittings after Michealmas term, 
in London, it appeared that the German Mining Company had been 
established, by a deed of settlement, m the year 1836, for the purpose 
of purchasing and worldng certain mines in Prussia and Bavaria. The 
material provisions of the deed were, that the capital of the company 
was to be 50,000Z., in 100 shares of 500/. each, which was to be paid 
up in certain instalments, and the general management of the company 
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was provided for by the following clause : — " Tliat the affairs and bt»* 
iness of the company shall be under the sole and entire control of the 
directors, of whom there shall not he less than five, nor more than nine; 
that three of them shall, at all meetings of directors, and for all pur- 
poses, be competent lO act ; and that the directors shall appoint and re- 
move all officers and servants of the company, and award to them such sa- 
1 lies, wages, and other compensation as they shall think fit ; and any di- 
i\ ctor •r directors shall be removable by a majority of votes at a general 
meeting of the shareholders, specially convened for the purpose ; and all 
boards of directors shall be held in London, and not elsewhere, unless 
under the authority of a board in London." No express power to bor- 
row money was given to the directors, but there was the following gen- 
eral clause : — *' That, in case it shall appear to the directors to be de- 
sirable to sell and dispose of any of the mines and property of the com- 
pany, or to subdivide the shares' therein, or to create new shares, or to 
subdivide the present shares, or to make any alteration in the constitu- 
tion of the company, or to propose any new rules, powers, or conditions 
for carrying on the same, or to rescind, alter, or make any additions to 
the clauses, powers, and provisions herein contained, or any other mat- 
ter or thing which may not be, or appear to be, within the scope, in- 
tent and meaning of these presents, it shall be lawful for the directors 
to call a special general meeting or meetings of the shareholders, for 
the purpose of taking such matter or such subject into consideration, 
and adopting or rejecting the same ; and that such matter shall be dis- 
posed of, adopted, or rejected at such special meeting, or by the re- 
sult of a ballot taken in pursuance thereof, as if the same had been a 
matter or subject thereby expressly made cognizable and determinable 
by a special meeting or ballot." The company- was not successful, and 
the funds originally subscribed were expended, and some new shares 
were also created pursuant to the terms of the deed. The receipts 
from these i^ources, and from the proceeds of the mines were, however, 
still inadequate to meet the expenses ; and the directors had, from time 
to time, between 1842 and 1848, borrowed large sums from the Lon- 
don and Westminster Bank, for the bona fide purpose of carrjring on 
the mines. For several years the moneys so borrowed were entered in 
the books of the company, and appeared in the annual reports pre* 
sented at the general meetings, held pursuant to the deed, and which 
reports were regularily sent to the shareholders. An order for wind- 
ing up the company was obtained in 1848, and the defendant was ap- 
pointed official manager, and this action had been brought by order of 
knight Bruce,. V. C, to recover the balance due to the London and 
Westminster Bank upon these loans. 

His lordship left it to the jury to say whether there was a necessity 
for the purpose of carrying on the mines, that the money should bt 
borrowed, and whether the directors had acted for the company in 
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wbat they did, not intending to pledge their own credit. The jury 
found a verdict for the plaintiff, for 8,400^ 

In Hilary term, a rule nisi had been obtained for a new trial, for 
misdirection, against which — Sir F. Tiiesiger and Bovill, now. May 
28, before Pollock, C. B. Alderson, B., Martin, B , and Plait, B., 
showed cause. Tlie question put to the jury was a proper one under 
the circumstances, and their answer is a guide to the constructioA to h*. 
put upon the deed, which, it is submitted, must, by the general authority 
delegated to the directors, ennble them to borrow money for the neces- 
saiy purposes of the mine, that they may, as agents for the shareholders, 
carry on the partnership business. There was the fullest evidence 
given that the loan was essential to the existence of the company and 
the shareholders, who were only thirty -jsix in number, were informed of 
all that was done, and might have attended at the general meetings to 
object, if they had thought proper. If therefore it is necessary to 
support the transactions by tlieir acquiescence,thore was abundant evi- 
dence of it. The caae of The Bank of Australasia v. 71i£ Bank of 
Australasia, 12 Jur., 189; which was cited at the trial, is a strong 
authority in favor of the plaintiflf. It was there field, upon appeal to 
the Privy Council, that the directors of a banking company, without 
any specific powers of borrowing money, had, under their general 
powers, authority to borrow money to pay off the existing liabilities of 
the bank. On that instance the deed contained the same provisions as 
this with respect to raising funds by new shares, and this case is still 
stronger, for the money was advanced by the plaintiffs and used by the 
directors of the German Mining Company for the purpose of carrying 
on the mine. The. deed itself gives them the fullest power; for the 
affairs " are to be imder their sole and entire control," if it be usual or 
necessary in the management of mines to borrow money, the directors 
have an implied auChority to bind the shareholders in the absence of 
any proof of a more limited authority. — Tredwen v. Bourne, 6 Mee. k 
W., 461, S. C. ; 9 Saw. J. Rep.. (N. S.,) Exch., 299, and Hawken v. 
Bourne, 8 Ibid., 703, S. C. ; 10 Law J. Rep., (n. s,) Exch., 361 ; in 
Dickinson v. Valpy, 10 B. <fe C, 128, S. C. ; 8 Law J. Rep., K. B., 
51 ; the question was whether directors had authority to draw bills, 
but that was not a nsual method of carrying on mining* concerns, and 
therefore the shareholders were not bound. Here there is no limita- 
tion, by the deed of their authority. — Ricketts v. Bennett, 4 Com. B. 
Rep., 686, S. c; 17 Law J. Rep., (n. s,) C. P., 17 ; is distinguishable, 
because the mine there in question was. upon the cost book principle, 
and so the implied authority to borrow money was negatived, such 
mines not being carried on upon credit. — Steigenherger v. Carr, 3 
Man. <fe G., 191 ; 10 Law J. Rep., (n. b,) C. P., 253 ; shows that 
acquiescence in the business being carried on in a different way from 
that prescribed by the deed, may be implied from the attendance oi 
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the shareholders at the meetiDgs of the company, and the opportunity 
of obtaining full information. 
ft 
The Attorney General, (Sir A. Cocsburk,) with whom were Crow- 
DBB, CowuNG, 0. Smith and Dkewrt, in support of the rule. The 
sole question in these cases is whether the deed which defines the legal 
position of the parties clothes the directors with the powers they 
assumed to exert. It is a joint stock company for a given purpose, 
and that purpose cannot be departed from, nor yet carried by any 
other than the prescribed means. 

Alderson, B. — If they needed money to carry, on the concern, 
they should have called a meetmg for the purpose as the deed di- 
rects. 

Bawiagne v. Bourne, 1 Mee. & W., 596, S. C, 10 Law J. Rep., 
(n. s.) Exclu, 224 ; is a distinct decision, that the managers of a mining 
concern have no authority to pledge the credit of the shareholders by 
borrowing money for any purpose, however necessary for the benefit, 
or even preservation, of the mine. There the money was borrowed to 
pay the arrears of wages due to the laborers, who had obtained war- 
rants of distress upon the materials of the mine, and this court held, 
that the shareholders were not liable. In Ricketts v. Bennett, the 
shareholders were held not to be liable, although the money was bor- 
rowed to prevent the mine from being drowned. The cai«e of the 
The Bank of Australasia v. The Bank of Australasia, rests upon the 
peculiar nature of a banking business to which borrowing money for 
purposes of the partnership is a necessary incident. No question was 
left to the Jury as to the acquiescence or sanction of the shareholders, 
and nothing but the consent of every party interested would be of any 
avail on this point. In Vre ale of Neath Brewery, ex-parte Morgan, 
1 Mac. & Gor., 226, S. C, 17, Law J. Rep., y;N. s.) Chanc. 266; 
Fisher v. Tyler, 2 Hare, 218, Bidky v. Plymouth, Etc. Baking 
Company; 2 Ech. Rep., 711 ; S. C, 17 Law 3 Rep., (n ».) Exch., 
262. 

Martin, B., referred to Bosanquet v. Shortridge, 20 Law J. Rep., 
(N. a, Exch., 57.) Cur. Adv. Vult 

Judgment was now delivered by 

Aldsrsoj?, B. — This was a motion for a new trial, and was argued 
before us. The cause was tried before my Brother Piatt, and the 
question arose as to whether or not the committee of directors, by 
whom certain German mines were to be carried on, had the powers of 
borrowing ; and it appeared from the circumstances of the case, and 
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tbe Jur^ foand that m their opinion it was neceasar j for the purpose 
of carrying on the mines that the money should be borrowed ; but we 
are of opmion that notwithstanding Ihat finding, the comranj cotild 
not have any sach power as that of borrowing money. The i\.\in:$. 
were to be worked by a company, and the company was to ]e\y a 
)arge sum of money, with which to carry on that concern, amouniiug to 
about 50,000/. There is, in the deed of settlement, by which the di- 
rectors were empowered to act, a power in very general terms ; it is, 
^ that the affairs and business of the company shul be under the ^o!t' 
and entire control of the du-ectors, of whom there shall not be les4 
than five, or more than nine, and three of them shall form meetings of 
the directors, and shall for all purposes be competent to act." N^w, 
no doubt, these are very large words, but they must be taken in cou- 
juncUon with the general words and purport of the deed, and the 
general words and purport of the deed confine the concern to the car 
lying on of the mines, by levying a large sum of money as capiial, out 
of which capita the mines are to be worked for the benefit of the com- 
pany. It follows, therefore, that the directors had the whole, soie, and 
complete, exclusive and entire control, only with respect to the manage^ 
ment of the company by means of the moneys which were levied, and 
that they had no power whatever to borrow money. It would make 
a vast difference to the subscribers if such a power contained in thes<* 
words were to be construed as imposing an unlimited responsibility on 
the parties who have entered into the concern, beyond the capital 
which they supposed themselves to have subscribed, and wiih which 
capital the concern was entirely to be carried on. We think, there- 
fore, my brother Piatt was wrong in leaving the point to the Jury ; and 
that though the Jury might, in their own opinion, think it necessary for 
tbe purpose of carrying on the mine, and convenient, that the money 
should be borrowed, yet that could not be done without tlie consent 
of all the subscribers ; and with the consent of all the subscribers, no 
doubt, it might be done, that would be on a. totally different footing. 
We think, therefore, there must be a new trial. 

, Rule absolute* 



MISTAKE-AS TO MISTAKE IN WRITTEN AGREEMENT, 
CONTAINING SUBSTANTIALLY MORE OR LESS THAN 
THE PARTIES INTENDED. 

If, through mistake, a written agreement contains substantially more 
or less than the parties to it intended, or, if, from ignorance or want of 
skill in the draftsman^ the object and intention of the parties, as con- 
templated bv the agreement, is not expressed in the written instrament, 
by reason of the use of inapt expressions, equity will interpose, upon 
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clear HDcl satisfactorj proof of such miBtake, and reform the mstnuneatf 
so as to make it oonformable to the true intent of the parties. 

But where the instrument speaks the true agreement between the 
parties, equity will not reform it because one or both of them have mis- 
taken its legal consequences. 

Where a debtor executed a deed, of trust to secure certain of his 
creditors and sureties, and included in it certain notes on which one of 
the beneficiaries was supposed to be bound as surety, describing them 
as notes on which said beneficiary was security, under the belief that, 
if he was not bound, the nus-description would exclude the holder of 
them from any benefit under the deed, the deed was reformed in equity, 
upon proof of the mistake, and that tiie grantor intended to secure the 
said beneficiary only, and not the notes. — Trappand Mill v. Moore and 
Border, 21 Alabama Supreme Court Rep., p. 693, (1853.) 

Wm. M. MuRPmr and J. D. Wjkbb, for plaintififs, cited Larkifis et aL 
r. Biddle tt al., June Term, 1862 ; Parker t. Vick, 2 Dev. k Bat. 
£q., 1^6 ; Cheeswood ▼. BritUm, 1 Greene's Ch., 438 ; Ward y. Led. 
better, 1 Dev. & Batt £q., 496 ; Juzan et al. v. Toulmin, Ala., 694, 
695, and pages cited in 1 Story's £q., 125, 145, 146 to 164 ; Maden y. 
Ware, 15 Ma., 149, 159 and 160 ; 1 Story's £q.,§§ 113, 114 and 115 ; 
1 Story's Com. on Equity, p. 155, note 8. 

E. W. Pxox, Contra, cited O'Maly Mechaux A Tkomaa, ▼. Teaffue 
dt Teagtu, 8 Ala., 353 ; Whitehead^ by next friend v. Brown, 18 Ala-* 
682 ; Payeant v. Ware dt Barringer et al,, Ala. N. S., .160 ; Hair et aL 
V. La Brouse, 10 Ala., 548 ; 1 Story's Eq., 164 ; Dupree v. McDonaJd, 
4 Dess. Rep., 209. 

Chilton, C. J., cited Larkins et al^ v. Biddle et a/,, 21 Ala., 252, 
256 ; O'Neal et al. v. Teague, 8 Ala., 353 ; Clqpion r. Martin, 11 ib., 
187 ; Stone r. Hale, 11 ib., 557 ; WkUeheqd y, Broum, 18 ib., 682 ; 
Larkins et al. y. BiddU, supra; 2 Booi's Rep.» pp. 1, IS, 4l5 ; 6 Har. 
df Johns., 24, 500 ; 3 Conn., 146. 



MISTAKE— CLERICAL ERROR- 

AU courts possess inherent power to correct clerical mistakes m their 
proceedings. — SUner y. Butterjieldj in error, 2 Carter's Indiana Su- 
preme Court Rep., p. 24, (1853.) 
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MISTAKE IN GRANT— CHANGE OF SURNAME BY 
GOVERNOR. 

An order of the Goremor correcting a supposed mistake In a grant, 
by changing the surname of the grantee, after the rights of third per- 
sona, other than the original grantee, had attached, is inoperative and 
void. 

A grant issued by mistake can only be avoided by 9ei. fa,, or other 
proceeding for that purpose in Chancery. It cannot be impeached 
collaterally in an action at law, by showing that the person the grantee 
intended, was a different person and of a different name from the one 
mentioned in the grant. — Sykes v. MeBory, 10 Cobb's Georgia Reports, 
page 465, (1852.) 

LuMPKiir, J., cited 7 Geo. R., 172 ; Cheney's Case, 5 Co., 68 ; Co. 
Lilt., 3 a; Ulrich v. Litchfield^ 2 Ark., 373; Parsons v. Parsons, 1 
Ves. Jr., 266 ; Thomas v. Thomas, 6 Term Rep., 671 ; Jackson v. 
Stanley^ 10 Johns. R., 132; Jackson v. Corfy, 9 Cowen., 140; 12 
Johns. R., 77 ; 7 Geo. R., 172 ; 2 T. R., 684 ; 1 Hen. & Munf., 303 ; 
6 Munf., 238 ; 9 Cranch, 87, 94 ; 5 Wheat., 293 ; 13 Peters, 436. 



MISTAKE OF NAME— INDICTMENT. 

B^ mistake, a wrong name is inserted in an indictment for a misde- 
meanor ; though the record of the court and the endorsement on the 
indictment shows the correct name. The indictment cannot be amend- 
ed by striking out the wrong name and inserting the name of the per- 
son intended. — The Commonwealth v. Buzzara, 5 Grattan's Rep., p. 
694. Va. (1849.) 



MISTAKE— PAYMENT— MISTAKK 

Where nion(>y is paid by one under mistake of his rights and his duty, 
and which he wan under no legal or moral obligation to pay, and which 
the recipient has no right in good conscience to retain, it may be re- 
covered ba'^k in an action of indebitatus assumpsit, whether such mis- 
take be one of fact or of law. — Northrop "?. Ghnves, 19 Connecticut 
R, p. 548, (1849.) 

Churoh, C. J., cited 3 Black. Com., 163 Moses v. Maefarlan, 2 
1002 ; Farmer v. Arvndel, 2 Wm. Black., 824 ; Bige v; Bickason^ 1 
Term R., 284 ; 6hoves v. Buhois, 1 T. R., 112; Brisbane v. Dacres, 
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Sx,, 6 Tauot., 144 ; Nayhr v. Winch, 1 Sim. A Stu., 655 ; 1 Steph- 
ins, N. P., 349. 



MORTGAGE EXECUTED BY HUSBAND, fflS OWN NAME 
ONLY BEING USED IN THE BODY OF THE INSTRU- 
MENT, THAT OF HIS WIFE IN ANOTHER PART OF 
THE INSTRUMENT. 

Where a mortgage was executed by a husband, his own name only 
being used in the body of the instrument, but it was signed by his 
wife also, who relinquished her right of dower, and made her acknowl- 
edgment in an afterpart of the instrument, and there is sufficient evi- 
dence, from an inspection of the whole instrument, to believe that the 
intention of the parties was to consider the whole paper as forming 
one assurance, the wife will be barred of her dower, as far as the 
mortgage is concerned. 

Where a statute requires a private examination of the wife, to ascer- 
tain that she acts freely, and not by compulsion of her husband, but 
prescribes no precise form of words to be used in the certificate, it is 
sufficient if the words of the acknowledgment have the same meaning, 
and are in substance the same with those used in the statute. 

Where a widow was allowed one year, after probate of her husband's 
will, to elect whether to take under it or not, and by the will she was 
sole devisee for herself and children, and, before the expiration of the 
year, she released to the mortgagee all her estate, right, and claim to 
the mortgaged premises, styhng herself widow and sole devisee, she 
cjmnot afterwards avail herself of her right of election and set up a 
claim to dower, outside of the will ; she is estopped by her deed. 
Dundas, et al. v. Hitchcock^ 1 2 toward s Supreme Court Rep., paffe 
266, (1852,) U. S. 

Mr. Bradlxv and Mr. Campbell, for the appellant, cited Lord 
Cromwell's cHse, Coke's R., book 3, Y5 ; Selwyn v. Selwyn, 2 Burr., 
1131 ; Vauyhan v. Atkins, 5 Burr., 2764, 2787 ; Lawrence v. Blatch- 
ford, 2 Ver., 457; Van Hagen v. Van Rensselaer, 18 Johns., 420; 

16 Viner's Abr., 138 ; Chitty on Contracts, 90 ; Bradford v. Damon^ 
2 Ala. R., 203 ; Bines v. Bank of Alabama, 2 Ala., 462, 482 ; Sea- 
wall v. Henry, 9 Ala., 24 ; 11 Verm., 221 ; 15 Verm., 472 ; Drew v. 
Norhury, 3 John. & L.?it , 284 ; Sugder on Powers, 82 ; Hobart, 163 ; 
10 Vesey, 246; Note 7 to Appendix; 2 Co. Litt. 800, (Thomas's 
Coke ;) 1 Metcalf, 180 ; 8 Ham , 180 ; 6 East., 105 ; Carver v. Jack- 
son, 4 Pet. 85. H6 ; Harding v. Ambler, 3 M. & Wels., 279 ; 2 Ado!. 
&*E., 278; ^ Id.. 792 ; I Ired.. 666 ; 2 Yeates, 102; 6 Rand., 541 ; 

17 S. R., 16 4 H. & M., 23 ; 3 Yeates, 79 ; 3 Fairf., 138 10 Johns., 
30 
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Mr. Hopkins find Mr. Badgeii, for nppellee. cited 4 How. Rep., 
^U. S.) 241, 242; 9 Mass. Rep, 218; 3 Mason's Cir. CU Rep.. 347, 
^49; 16 Ala. Rep., 130; 7 Ohio Rep., 195; 10 Ohio Rep., *305— 
307 ; 7 Mass. Rep., 14 ; 13 Mass. Rep., 223 ; 4 How. Rep., (U. S.,) 
242 ; a Mason's Or. Ct. Rep., 348, 349 ; 9 Mass. Rep., 218 ; 2 Story's 
£q., 618, § 1391; Macqueen on Husband and Wife, Appendix, No. 
1, 87, 38; Id., No. 2, 49 ; Clay's Dig., 166, § 27, 28 ; 7 Mass. Rep., 
14, 20 ; Aik. Dig., 93, § 29 ; 1 P. Wms , 315, 318 ; 1 Vesey, Jr., 835 ; 
12 Vesey, 136; 3 Stewart's Rep., 375; 2 Vesey, Jr., 672, 677 ; 12 
Vesey, 151, 152 ; 2 John. Ch. R., 451 ; 2 Vesey, 367, 371 ; 3 Mason's 
Circ. Ct. Rep., 348; 15 Pet., 21; 1 Vesey, Sen., 127,133; 7 B. 
Monroe's Rep., 345, 347; 2 Wheat, 290, 291, 299; 3 Johns. R., 
478, 479—488 ; 16 Johns. R., 47, 48 ; 7 Cranch, 34, 35, 46, 47. 

Mr. Justice Griek cited (Aikin's Digest, 93, g 29 ;) Clay's Dig., 153 ; 
Sugden on Powers, 82 ; Coxe v. Chamberlain, 4 Ves., Jr., 637, &c. 



MORTGAGE— FUTURE ADVANCES SECURED BY MORT- 

GAGE. 

A mortgage taken to secure future advances is valid, although it does 
not show upon its face the real character of the transaction. In such a 
case the mortgagee can only recover the amount actually due at the 
date of the sale of the equity of redemption. 

A bill of foreclosure, although it does not show the real considera- 
tion for, or the precise amount due upon the mortgage, will authorize 
a decree, although the proofs may show a less sum to be due than was 
claimed, or a state of facts not averred in it, if these facts are not in- 
compatible with the allegations of th6 bill. Collins, ^t al, Y. CarliU, 
etaiylZ Illinois Report, piige 254, (1852.) 

D. A. Smith, for appellants, cited Kramer y. Bank of Steuhenville, 
16 Ohio, 253 ; 1 Am. Dig.. 1847, p. 364, § 5 and 8 ; 6 Hamp., 99; 
SkwMT V. Cox, 4 Dev., 59 ; 2 U. S. Dig. Sup., p. 408, § 19 and 24 ; 
Leeds v. Cannon, 8 Sumner, 488 ; Bassett v. Baseett, 10 N. Hamp., 
64 ; ig., U. S. Dig., p. 409, d 44 ; North v. Cromell, 1 1 N. Hamp., 
26 ; McDanieh v. Cdven, 16 Verm., 300 ; Oarher v. Henry, 6 Watts. 
57; 2 Barr's R., 97 ; 24 Pick., 270 ; Frye v. Bank of IlUnoie and others, 
lllU. R.,381. 

M. McCoi^NSL, for appellees, cited Chancellor Kent, in the 4th vol. 
of his Commentaries, 175 ; Commercial Bank v. Cunnigham, 24 Pick., 
274 ; United States v. Hooe, 3 Cranch., 73 ; Brinkerhoof v, Marvin, 5 
Johns. Ch., B., 326 ; Frye v. Bauk of Illinois, 11 HI, 381 ; Shirras 
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V. Craig, {1 CrancL, 84 ;) Craig v. Tappin, (2 Sandford's Ch K ;) 
Lifle y, J)ueomh, 5 Bin^ 585 ; Storer y. HerringUm^ 1 Ala., 143 



MORTGAGE— FORECLOSURE— DEATH OF MORTGAGOR. 

On a bil] to foreclose a mortgage, the mortgagor, unless he has as- 
signed Ine equity of redemption, is an indispensable party ; and if he 
has died without transferring or devising the equity of redemption, the 
heir then becomes a necessary party, and no decree can be entered un- 
til the heir is before the Court. — Jjone et al. ▼. Ihrskine et al„ 13 III 
R., p. 601, (1852.) 

Henrt W. Billings and Lewis B. Parsons, for defendants in error, 
cited Halleit y. Ballett, 2 Paige, 18 ; Baiky y. Inglee, 2 id^ 279 ; S 
Conn., 464 : Story's Eq. Plead., sects. 75, 236, 237, 642 ; Mmendoff 
V. Taylor^ 6 Condensed R., p. 64 ; Clifion v. Executors of Boig, 4 De- 
saus, 849 ; Trustees of Watertoten y. Cawen, 4 Paige, 516 ; 6 Conn., 
428 ; 3 id., 366 ; Davis v, Besanque, 5 Whart., 638; Sheehyv. Man- 
derville, 6 Cranch., 2 Condensed R., 864 ; Harris d Bonaidsen, y. 
Lindsay, 4 Wash. C. C. R., 273 ; Wildes et al, y. Fessenden, 4 Met., 
20 ; Keerl v. Bridges, 10 Smed. & Mar., 612 ; Mason v, Wiekersham, 
4 WatU. & Serg., 100; Arnold y. Camp, 12 J. R., 409; 1 Smith's 
Leading cases, 256 ; Story on Partnership, sects. Owen ; 1 Richardson^ 
112; Pope y. Tunstatt, 2 Pick., 226; By les, on Bills of Exchange, 
286; Wright y. Morley, 11 Vesey, 12; Unders y, Brune, 4 Rand., 
436 ; Kyner y. Kyner, 6 Watts., 221 ; Foster y. Fox, 4 Watts. & Serg., 
92 ; Ten Eyck v. Holmes, 3 Sandf., C. R., 428 ; Clancy's Rights of 
Married Women, p. 589 ; Neimcewiez v. Oahn et al,, 8 Paige, 614; 

Treat, C. J., cited Story, Eq., PI, sect 196 ; Coote, on Mortgages, 
503: 4 Kent's Com., 186; Fell v. Brown, 2 Brown's C. R., 276; 
Palky, Clinton^ 12 Vesey, 48; Farmer v. (JurHs, 2 Simons, 466; 
Worikingion y. Lee, 2 Bland., 678 ; WiUiamwn y. Fidd, 2 Sandf. C 
R., 533. 



MORTGAGE— PAYMENT BY INTENDED HUSBAND, POK 
INTENDED WIFK 

Preyiously to a marriage then in contemplation, the intended hus- 
band, by his agent, paid off two equitable mortgage debts <A the in- 
tended wife, secured by a depodt of title-deeds belonging to her. He 
did this apparently to saye the expense of a legal mortgage, which 
would otherwise haye been required by the mortgagees. The dtle- 
deeds still remained in the custcdy of the mortgagees. The marriage 
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was soleonhized ; there whs no settlement, or agreement for a settle- 
ment. I'here was no issue of the marnage ; the husband pre-deceased 
the wife, intestate. His widow took out administration to him. 

Held^ thrit the husband did not intend to make a gift to the wife of 
..he money which he had paid for her, and that the debt still existed on 
the security of the equitable mortgage in favor of the personal estate 
of the deceased (i usband. ^~6^oocA v. Oooch, 8 English Law and Equity 
R., p. 141-3, (1852.) 



MORTGAGE— RECORDED MORTGAGE DISCHARGED BY 
A PERSON OTHER THAN THE MORTGAGEE. 

Where the discbarge of a recorded mortgage is executed by a per- 
son other than the mortgagee, a subseqjient incumbrancer is bound to 
inquire by what authority such person assumed to discharge it, and is 
chargeable with notice of all the facts which the reasonable prosecu- 
tion of such inquiry would elicit. 

A general guardian of infants, appointed by an order of the court of 
chancery, specially authorizing him to release, discharge, and cancel a 
bond and mortgage belonging to the infants, '* upon receiving a bond 
and mortgage upon unincumbered real estate of sufficient -v^lue^ to be 
ample security for the amount due to them," &c., is not nuthorised to 
discharge the bond and mortgage without receiving the security men- 
tioned in the order. The authority given to the guardian is conditional, 
and he had no right to discbarge the mortgage, until the condition had 
been performed. 

"Where, without receiving any new security as required by the order, 
a discharge was executed by such guardian, and recorded, reciting that 
the amount secured to the infants by the mortgage had been paid, and 
satisfied to him as guardian of such infants : held, that such discharge 
did not protect subsequent mortgagees against the claim of the infants 
by virtue of their mortgage.— /SiAzrfAotif v. Curtis, 1 Selden's Bep., p. 
801, (1863.) 

W. Curtis Notes, for appellants/ cited 3 Kent's Cora., 226 5 2 
Story's Eq., §§ 1337, 1341 ; McPherson on Infante, 06, 104, 106; 2 
HoflF. Ch. Prac., 218, 210 ; 2 Barb. Ch. Prac, 210 ; 2 R. S., 168, §§ 
2, 173, § 36 ; 2 R. S., 160, § 1, 153, § 20; McPherson on Infants, 
27-8, 35 ; 2 Kent's Com., 228 ; Field v. Shieffelin, 7 John. Ch., 160 ; 
Ellis V. The Proprietors of Essex Bridge, 2 Pick., 243 j Bank of Vir- 
^hUa v. Craig, 6 Leigh's R., 300 ; Matter of Van Home, 7 Paige, 46 ; 
Orooke v. Turpen, 1 B. Monroe, 185 ; Bac. Abr. " Guardian," G. ; 
Pitcher v. Oarier, 4 Sandf. Ch. E., 1 ; R. S., 761, § 28; North Rwer 
Bank v. A$mar. 3 Hill, 262. 
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Jambs Edwards for respoDdent, cited 1 Spence, 611, 614 ; 3 B. S^ 
113, § 36 ; 2 B. S., 104 to 196, §§ 170 to 180 ; Boffen v. Dili, « 
Hill, 415 ; Feto y. Gardner, 2 Young and Call Y. Ch. Rep., dl2» 317, 
818 ; CcUveri y. Godfrey, 6 Beav., 97, 106-108. 



MORTGAGE 8ALE—PUBCHASE OF LAND BY AGENT IN 
. HIS OWN NAME, OR THROUGH AGENCY OF THIRD 
PERSON. 

An agent employed to collect a mortgage belonging to his principal, 
cannot purchase the property at the mortgage sde, either himself or 
through the agency of a third person, for his own benefit. Such pur- 
chase will be held to be made for the benefit of the principal at his 
election. 

Instructions from the principal to the agent not to bid for him 
beyond a fixed amount, will not authorise the agent to bid for himself 
beyond that amount 

The agent cannot rightfully assume any position in reference to the 
sale, where his interest will be adverse to that of his employer. 

There is no distinction in this respect between private and judicial sales, 
and where the agent controls the judicial sale, and the officer acts under 
his instructions. — Moore y. Moore, 1 Selden's Bep., page 256, (1858.) 

Gabdikxr, J., cited Story on Agency, § 211 ; 1 Ball and Beatty, 
46-7 ; 6 Veaey, 626 ; 2 J. Ch. B., 104 ; 11 Paige, 26 ; 3 Paige, 180. 



MOBTGAGE UNBEGISTEBED. 

An unregistered mortg^e is valid and operative against subsequent 
purchasers, with notice. The fact that the mortgage was executed in 
another State, whilst the property was in this, cannot afifect the princi- 
ple. — Bearing v. Watkins, 16 Alabama B., p. 20, (1849.) 

Dabgak, J., cited Smith y. l%reher, 9 Ala., 208 ; Boiling v. Carter, 
et al, 9 Ala., 921 ; Ohio Life Ine. Co., v. Ledyard, 8 Ala., 566 ; 4 
Ala., 469; 4 Halst., 198 ; 1 Pick., 194 ; 1 Mete., 214. 



NfOBTGAGEE AND MOBTGAGOB— POLICY OF INSUB 

ANCE. 

A mortgagee cannot claim the benefit of a policy of insurance effect- 
ed upon the mortgaged property by the mortgagor. Each have insur> 
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able interests, bat neither can, as a general rale, take advantage of an 
iasarance effected by the other. 

The rule is the same, although the policy effected by the mortgagor 
may contaui the words *' for whom it may concern," if at the time the 
mortgage upon personal property has not become absolute at law by 
failare to pay the money. 

The death of a party revokes a power of attorney giving him, not 
coupled with an interest. 

A party receiving property, part of the assets of an estate, cannot, 
when sued for it, set off a debt due from the estate to him. 

Whether a lien attaches to a steamboat for advances made by one 
part-owner upon the shares of the others, quere ? But in any event, 
to create such lien, it must be shown that such advances were made to 
discharge debts and liabilities incurred with the consent of all the own- 
ers, and for which they were liable. McDonald y. The AdminUtrator 
of WUliam Black, 20 Ohio Supreme Court B., p. 185, (1852.) 

Umbstaettbk, Stanton, and Wallace, for plaintiff, cited Rogers v. 
The Howard Insurance Company, 6 Paige's Chancery Reports, 583. 

Wm. K. Upham, and Ewinq and Hartshorn, for defendant, cited 

10 Ohio R., Higffinaon v. Doll, 18 Mass. R.. 96 ; Locke v. N, A. Ins. 
Oo., 18 Mass. Biep., 61 ; Seaman v. Loring^ Mason's R., 28 ; Russell 
V. Union Ins. Co., 1 W. C. C. R., 409 ; 1 Wendell Rep., 35 ; Hillyard 
on Mar. Ins., 66 ; Traders" Ins. Co. t. Robert, 9 Wend Rep., 404 ; 
Carpenter v, P. W. Ins. Co., 16 Peters' Rep. 495 ; Strong v. Mar. 
Ins. Co., 10 Pick. Rep., 40 ; Smith's Mercantile Laws, (H. <fe G. Ed.,) 
372; 11 Mess & Wels. 10; 2 Pick., 249, 258; Wilson v. HUl,^ 
Metcalf, 68 ; 16 Wend., 397 ; Comyn's Dig., 6 ; Tit. Mer., 121 ; Car- 
roll V. Boston Marine Ins. Co., 8 Mass. Rep., 515; 2 J. Duer, 51 ; 
3 Hill Rep., 88*; 5 Wend., 200 ; Smith's Mercantile Law, 329, n. ; 
1 Phillips on Ins., 152, 3, 7 ; 8 Kent., 251 ; Buck v. Chesapeake Ins. 
Co.', 1 Peters, 151 ; 8 Metcalf Rep., 348; 1 Chitty, 26; 2 Caine'a 
Rep., 166; Story on Partnership, 284— '5. 

Ramset, J., cited Wilson v. Hill, 3 Met. R., 68 ; Pomls v. Innis, 

11 M. d? W,, 13 ; Columbia Ins. Co. of Alexandria v. Lawrence, 10 
Pet, 5 12 ; Carpenter v. The Providence Washington Insurance Com* 
pang, 16 Pet., 503 ; Hancox v. The Fishing Insurance Company, 8 
Sumner, 132 ; Lueena v. Crawford, 5 Bos. & Pull., 294 ; Rogers v. 
The Howard Insurance Company, 6 Paige's Chy. Rep., 583 ; Story on 
Prat., 791 § 422 ; Doddingttm v. Hallet, 1 Vesey, Sen.. 497 ; ex- 
prrie Young ; 2 Ves. <fe Beam. R. 242 ; ex parte Harrison ; 2 Rose R., 
70 ; ex-parte Gibson ; 1 Mont, on Prat., 102, n. ; ex-parte Parry ; 5 
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Tea., 6lS; Nicoll t. Mum/ard; 4 J. C. B„ 536 ; Stoiy on Pnt^ 691, 

§442. 



MORTOAGOR--AS TO INSURABLE INrEREST OF MORT- 
GAGOR m BUILDINGS, COVERED BY MORTGAGE 
AFTER SALR 

A mortgagor has no insurable interest in bnildings covered by the 
mortgage, after the sale of the mortgaged premises, by a master in 
chancery, under a deeree of foreclosure, and payment of part of the 
purchase- money ; although the decree may not have been enrolled, and 
no deed be executed by the master at the time of the sale. 

A deed subsequently executed by the master, operates by way of 
relation, as a transfer of the title at the time of the sale. 

From the time of such sale, the property is at the risk of the pur- 
chaser. Danl. McLaren v. Hartford Fire Ins, Co., 1 Selden's Re., page 
151, (1863.) 

Gardiner, J., cited Attorney-General v. Day, 1 Vesey, 220 ; 1 Madd. 
R., 290; 11 Vesey, 661 ; ex parte Manning, 2 Peere Wms., 441 ; 1 
id., 491 ; 1 Clarke's R, 101 ; 2 Paige, 99; 26 Wend.> 143; Cook r. 
Black, 1 Hare, 390. 

Foot, J., cited Ftdler y. Van Oieeen, 4 Hill, 178. 



MURDER--CHARGE OF COURT. 

In an indictment for murder, the court instructed the jury that they 
''must find the defendant guilty of murder, of voluntary manslaughter, 
or not guilty.'' ffeld, that the charge was an improper interference 
with the right of the jury to find on the facts ; because it precluded 
them from all inquiry as to any other grade of offence, but murder and 
voluntary manslaughter. — Hdder v. The State of Georgia, 5 Georma 
R., p. 441, (1849.) 

NiSBBT, J., cited McLanakan etal, v. Univereal Ine. Co., 1 PeterSy 
182 ; The State v. Cassader, 1 N. <fe McCord, 98 ; 5 Porter, 215 ; 9 
Leigh, 678; 2 Humph., 181, 311 ; 11 Verm., 621 ; 1 Gill & Johns., 
44, 78; 3 BrevHrd, 514; 2 McMuUen, 425; 4 Humph., 164; 16 
Peters,. 849 ; 5. Ala., 666 , 1 Ala., 622; 9 Petnv, 292, 418, 541 ; 8 
Miss., 226; 11 G« <fe Johns., 472. 
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MURDER— INDICTMENT— AVERMENT AS TO MEANS, 
INSTRUMENT, ETC.— PEREMPTORY CHALLENGE OF 
JUROR— EXPERT IN HANDWRITING— TESTIMONY TO 
THE DEFENDANT'S GOOD CHARACTER. 

An averment in «d indictment for murder, that the defendant com- 
mitted the crime at a place specified, in 8ome way and manner, and by 
9ome means, instmmei^ and weapons to the jurors uoknown, is suffi- 
cieat, when the circumstances of the case will not admit of greater 
eertainty instating the means of death. 

The right of a party, who is put on trial for a capital offence, to a 
peremptory c^ksUenge of jurors, must be exercised, if at all, before the 
jurors are interrogated by the court couceming their bias and opinkms. 

An opinioQ formed by one called as a juror, not strong enough to 
lead him to pre-judge the case, or to be likely to prevent a candid 
judgment on hearing the evidence, does not disqualify him to be sworn 
as a juror. 

One who is opposed to capital punishment, and fears that his 
opinion may infli^nce others of the jury, is, notwithstanding, compe- 
tent to be sworn as a juiror, if he belSsves he can give an unbiased 
verdict. 

The court in a ca{Htal case, allowed the jury to take a view of the 
premises, attended by officers of the court, and by one counsel for the 
defendant and one for the Commonwealth. 

In a capital oaae^ the court directed that each witness should be fully 
examined to the extent of his knowledge, upon all points of inquiry, 
and not to be examined in part only, at one stage of the trial, with a 
view to being afterwards recalled on other points. 

On a erimmal trial, an expert in handwriting may testify whether in 
his opmion anonymous letters, written in a disguised hand, and calcula- 
ted ta divert suspicion from the defendant, are in the defendant's hand- 
writing, and msy give his reasons for his opinion. 

On a criminal trials an expert m handwriting, who haa testified that, 
in his opinion, certain anonymous letters, written in a disguised hand, 
and calculated to divert 8uspicion,from the defendant, are in the defend- 
ant's handwriting, and that some parts of them could not have been 
made with a pen, cannot be asked whether those marka welne made 
with a peculiar instrument found in the defendant's possession. 
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A.fter evidence has been introduced by the defendant in a trial for 
murder, that the person alleged to have been murdered was seen alive 
afterwards, the government cannot call witnesses to prove that, about 
the time of the alleged murder, a person so strongly resembling the 
person alleged to have been murdered, as to have been mistaken for 
him by persons well acquainted with the latter, was seen in the neigh* 
borhood where the murder was alleged to have taken place. 

On the trial of an indictment for murder, the fact of killing being 
first proved, all the circumstances of accident, necessity, or infirmitj, 
are to be satisfactorily established by the party charged, unless they 
arise out of the evidence produced against him. 

In order to warrant a conviction of a crime on circumstantial evi* 
dence, each fact necessary to the conclusion sought to be established, 
must be proved by competent evidence beyond a reasonable doubt ; all 
the facts must be consistent with each other and with the main fact 
sought to be proved ; and the circumstances taken together must be of 
a conclusive nature, leading on the whole to a satisfactory conclusion, 
and producing, in effect, a reasonable and moral certainty that the ao* 
cused, and no other person, committed the offence charged. 

Where the defence on the> trial of an indictment for murder, is made 
to rest on the fact that the person alleged to have been inurdered was 
seen alive after the time when the murder was alle^d to have t>een 
committed, it must be made out by satisfactory proof. 

On a trial for murder, testimony to the defendant's good character, 
though entitled to less weight than in trials for offences of a lower 
grade, is competent evidence in defence. — CommontoeaUh v. Webster, 5 
Cushing's R., p. 296, (1852,) Mass. 

The Attorney-General, cited Moody v. Rotodl, 11 Pick., 490 ; Bex 
▼. Oaiar, 4 Esp., 117. 

Counsel for the defendant, cited Mass. Const., part 1, Art. zil ; 
Hawk. P. C. B., 2, o. 23, §§ 4 ; Eiist. P. L., c. 6, § 107 ; ft Chit 
Crim. L., 784; 1 Russ. Cr., 657; Rezr, Kelly, Moody C. C, 118; 
Bex V. Thompson, Moody C. C, 139; Bex v. Martin, 6 Car. dc P., 
128 ; People v. Colt, 3 Hill, 432 ; 1 Stsirk. £v., (5th Am. ed.,) 446, 
447 ; Best on Presem.; p. 282 ; WUls. Circ. Ev., 187. 

Shaw, C. J., cited Rev. SU., c. 125, § 1, ch. 6, Art 6 ; East's Pleas 
of the Crown, c. 5, §§ 2, 4, 12, la 20. 
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NEGLECT OF DUTY OP OFFICER TO LEVY EXECUTION 
OR RETURN IT WITHIN ITS LIFE. 

Where the holder of a note, not negotiable, has commenced an ac> 
tion upon it in the name of the payee, and recovered judgment, and de- 
livered the execution to an officer to levy, and the officer has neglected 
to levy the execution or return it within its life, the owner of the judg- 
ment may sustain an action against the officer, for such neglect, in tlic 
name of the payee of the note, in whose name the judgment was recov- 
md.— Chase v. Toim of Plymouth, 20 Vernfbnt R., p. 469, (ia49.) 

RoBBiNs cited Tichout v. Cilley, 8 Vt, 416 ; McChregory. Walden, 14 
Vt., 450; 1 Chit. Pi., 16, 19; Brigham v. Clarke, 20 Pick., 43; 
Coolidgey. Ruggles, 16 Mass., 887; Strong y. Bicker, 16 Vt., 664; 
StUes v. Farrar, 18 Vt., 444. 



NEVER TO SUE—SUCH A COVENANT, HOW REGARDED. 

A covenant never to sue is regarded as an absolute release. But a 
covenant not to sue for a limited time cannot be pleaded in bar of an 
action brought before such time has expired. 

If a covenant, not to sue for a limited time, is broken, the party ag- 
grieved must bring an action for a breach of the covenant. — Ouard et 
a/. V. WhiUMe, 13 111. R., p. 7, (1862.) 

S. S. Marshall aud W. R. Parish, for appellee, cited 6 Wend., 
471 ; 19 Johns., 129 ; Bacon's Alridge, letter A., % vol. 8, p. 248 ; 6 
Munf., 8 ; 2 Williams' Sand R., 48 ; 8 Mee. & Welsby. 210 ; 8 Pick., 
229; 11 id., 169; 3 Johns., 447 ; 4 Mass., 414; 3 Bibb., 247; 4 
8 Greenl. R., 421 ; 15 Mass., 112. 

Treat, C. J., cited Thimhleby v. Barron, 3 Mees. k Wels., 210 ; 
Winam v. Huston, 6 Wend., 471 ; Perkins v. Oilman, 8 Pick., 229 ; 
Walker v. McCuUoch, 4 Greenl., 421 ; Ward v. Johns,, 6 Munf., 6 ; 
Zana ▼. Owings, 3 Bibb., 247. 



NEWLY DISCOVERED EVIDENCE— WHAT MUST BE 
MADE TO APPEAR IN ORDER TO OBTAIN A NEW 
TRIAL, ON ACCOUNT OF NEWLY DISCOVERED EVI- 
DENCE—INDICTMENT FOR PERJURY. 

In order to obtain a new trial, on accomit of newly discovered evi- 
dence, it must be made appear : Ist. Thai the evidence is new, such 
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as was not used on the former trial ; sucli as either had no existence 
at tho former trial, or the party did not, at the time of the trial, 
know was in existence. 2d. It must be material to the issue joined ; 
material to the point to be decided by the verdict, and not collateral. 
It must go to the merits of the case, and not to discredit or impeach a 
former witness. 3d. It must appear that ihe party has used all rea- 
sonable diligence ; that he has been vigilant in seeking both to discover 
and to procure the evidence. 4th. It must not be cumulative. 

After a verdict of guilty, upon an indictment ior perjury, the prison- 
er applied for a new trii4oii account of newly discovered evidence, and 
furnished proof that a material witness for the prosecution had, subse- 
quently to his examination upon the stand, expressed strong feelings of 
hostility towards the prisoner : Held, that the new evidence, going 
only to' discredit a former witness, was not that kind of material evi- 
dence, upon the discovery of which, a new trial can be granted. — The 
State V. Carr, 1 Foster's Reports, p. 166, (1852,) N. Hampshire. 

Atsb, County Solicitor, for the State, cited FinUy v. Evam, 3 
Hump. Rep., 222 ; 6 Halst. (N. J.,) Rep., 250; Hahey v. Watson, 1 
Gaines, 24 ; 4 Hammond, (Ohio) Rep., 6 ; Kendrkk v. Delafield, 2 
Gaines, 67 ; Mecfianici Fire Ins, Co,, v. Nichols, 1 Harr. (N. J.) Rep., 
410; Halsey v. Watson, 1 Gaines, 24; 2 Gaines, 67; MiddletonY, 
Adams, 13 Vermont Rep.» 285; Glover v. Woolsey, Dudley's (Georgia) 
Rep., 86 ; Smith v. Mathews, 6 Miss. Rep., 600 ; Bobbins v. Fcraler, 
2 Pike's (Ark.) Rep., 133; Harrington v. Bigelow, 2 Denio, 109 i 
Moore v. The Philadelphia Bank, 5 Serg. & Rawle's Rep., 41 ; The 
People V, The Sup, Court of New York, 10 Wend., 293 ; Shammoney 
Fowler, 4 Johns., 425 ; The People v. The Sup, Court of New York, 
Durgee v. Dennison, 5 Johns., 248 ; Brown v. Hoyt, 3 Johns., 355 ; 
Rowley v. Kinsey, 14 Johns., 186 ; Porter v. Talcott, 1 Cowen, 382 ; 
Harrington v, Bigelow, Howe's Practice, 519 ; Sprange v. Mitchell, 2 
Chitty, 271 ; Moore v. Philadelphia Bank, 5 Serg. <k Rawle., 41 ; 10 
Wend., 293 ; The People v. The Sup. Court of New York, 2 Pick., 
133 ; Commonwealth v. Drew, 4 Mass., 391 ; Commonwealth y. Green, 
17 Mass., 515, on page 538; Commonwealth v. Waite, 5 Mass., 261. 

EsTMAN, J., cited 6 Mod. Rep., 222 ; 12 ib., 684 ; King v. Teal 4b 
Ale,, 11 East, 311 ; Halsey v. Watson, 1 Gwnes, 24; Vandervoort d 
aL, V. Columbian Ins, Co,^ 2 Gaines, 155 ; Smith v. Brush, 8 Johns., 
84; Pike v. Evans, 15 Johns., 210 ; Porter v. Talcott, 1 Gowen, ^59; 
The People Y, The Superior Court of New York, 10 Wend., 285 ; 
Harrington v. Bigelow, 2 Denio, 109 ; Brisbane v. Adams, I Sand- 
ford's (1848, N. Y.,) Rep., 195; Commonwealth v. Murray, 2 Ashm. 
(PeAn.,) Rep., 41 ; Commonwealth v. Williams, 2 Ashm., 69 ; Moore 
V. The Philadelphia Bank, 5 Serg. <k Rawle., 41 ; Warren v. Hope. 
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Maine Rep.» 479 ; Daniel v. Daniel, 2 J. J. Marsh, (Ken.,) Bep.» 
52 ; Fwing v. Price, 3 ib., 520 ; Roberts v. The State of Georgia, 
3 Kelly's Rep., 310 ; Irwin v. Jordan, 1 Hump , 167 ; 5 Halst. (N. 
J.,) Rep., 250 ; Rowley v. Kinney, 14 Johns., 180 ; Jackson v. Hooker, 
5 Cowen, 207 ; Wright v. Alexander, 2 Smedesand Marshalls (Miss.,) 
Rep., 411 ; Fanning v. AfcCraney, 1 Iowa Rep , 389; Belly. Thomp- 
son, 2 Chitty's Rep., 194 ; Vanderiooort v. Columbian Insurance Co., 
2 Gaines, 166; Commonwealth v. Benesh, Thacher's C. C, Rep., 84; 
Bennett v. Commonwealth, 8 Leigh's Rep., 745 ;. The People v. Ver- 
milyer, 7 Cowen, 889 ; Ford v. TtV/y, 2 Salk. Rep., 653 ; George v. 
Pwrcc, 6 Mod., 31; Barttell y. Pickersgill, 4 East. 677, note; 7%ttr- 
(«// V. Beaumont, 1 Bing., 339 ; Dvrgee v. Dennison, 5 Johns., 248 ; 
^onn Y: jEToy^, 3 Johns., 255 ; Shumway v. Fowler, 4 Johns., 425 ; 
Commonwealth v. 2>ret/7, 4 Mass., 399 ; Commonwealth v. Watte, 6 
Mass., 261 ; Hammond v. Wadhams, 5 Mass., 353 ; Z/oyrf v. Monpacy, 
2 Nott & McC, 446; Robbing v. J^em/w-, 2 Pike, 133 ; Great Falls 
Manufacturing Co,, v. Mathes, 5 N. H. Rep.i 574. 



KON-RESIDENT, PROMISSORY NOTE OF— RETURN OF 
MAKER TO RESIDE— STATUTE OF LIMITATION— WHEN 
COMMENCES TO RUN. 

Where the maker of a promissory note was a non-resident at the 
time of its ezecudon, but returned to the State after its maturity, so 
that he could have been sued thereon : Held, th^it the statute of liipi- 
tations commenced to run against the holder of the note, from the time 
of the return of the maker thereof into this State after it become due, so 
that a suit could have been instituted against him thereon. — Howell r. 
Burnett, 11 Cobb Georgia Rep., page 303, (1853.) 

Warner, J., cited Fowler v. Hunt, 10 Johns. Rep., 464 ; Farr v. 
Boberdeau's Executor, Cranche's Rep., 194. 

NOTE DISCOUNTED AT BANK— INSOLVENCY OF MAKER 
—MONEY ON DEPOSIT — RIGHT OF SET OFF — AS- 
SIQNEES. 

When a note is endorsed by the payee, and discounted at a bank, it 
thereby becomes the property of the bank. 

If tne maker of a promissory note which has been discounted at a 
bank becomes insolvent, having money on deposit in such bank, the 
amount of the note may be set off against the amount of the deposit, 
and the balance only of the latter paid to the assignees, provided the 
note is due absolutely, although not payable until afterwaida. 
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The right of set oflF between an insolvent debtor and his creditor, 
accrues at the time of the first publication of the notice of the insolv- 
ency, and the account is to be stated and the balance ascertained, as of 
that day. Demmon tk Another v. The BoyUUm Bank, vol. 5 Cushing'a 
R., p. 194, Mass., (1852.) 

N. E. Giles, for the plaintiffs, cited Rose v, Hart, 8 Taunt, 499 ; 
ex-parte Ockenden ; 1 Atk., 235 ; Wood v. Smith, 4 M. & W., 522 ; 
Vounff v. Bank of Bengal, 1 Moore, P. C, 160. 

M. Morton, Junr., for the defendants, cited ex-parte Frescot; 1 AtL, 
230 ; Hankey v. Smith, 3 T. R., 607 ; CoUins v. Jones, 10 B. & C, 
777 ; French v. Fenn Cooke, B. L., 554 ; Smith v. Bodson, 4 T. R. 
211 ; Atkinson v. Mliott, 7 T. R., 378; Wa^taff, ex-parte, 13 Ves., 
65 ; Rose v. Hart, 8 Taunt,, 499 ; S. C, 2 Smith. L. C, 172, 179 ; 
Tucker v. Oxley, 5 Cranch, 34 ; Marks v. Barker, 1 Wash. C. C, 
178 ; Bemis v. Smith, 10 Met., 194 ; Phelps v. Bice, 10 Met , 128 ; 
Bigehw v. Folger, 2 Met., 255 ; Knapp v. Lee, 3 Pick., 462, 460. 



NOTE— DOUBTFUL DATE. 

When a note is so written that it is impossible to tell whether it is 
dated Jan. or Jun., parole evidence may be admitted to determine the 
true date ; and the fact should be refered to the Jury for determina- 
tion. Jefferson Co. v. Savory, 2 G. Greene's R., p. 238, (1862.) 
Iowa. 



NOTE— FEME COVERT. 

When the defendant had been living apart from her husband, but < 
both within the State, for about two years, when she gave a note, as 
feme sole, to the plamtiff, who knew the fact of her marriage, it was 
error in the com-t to instruct the Jury that the proof of coverture was 
no defence to the action on the note. Painter v. Weatherford, 1 
Greene's R., p. 97 ; (1849.) Iowa. 

Olnbt and Gray, cited Gregory v. Pierce, 4 Metcalf, 478 ; Gregory 
V. Paul, 15 Mass., 31 ; Ahhot v. Bailey, 6 Pick., 89. 



NOTE— FIRST AND SECOND ENDORSER. 

An endorser of a note, or bill of exchange, after he has paid it, or 
any part of it, may maintain a^ action for money had and received 
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ugainst the maker of the note, or drawer of the bill ; but in such 
action, which is in the nature of a bill in equity, he can only recover 
such sum as he has actually paid. 

If there be a first and second endorser of a note, one of whom has 
paid a portion of the note, and the other the residue, and the latter lue 
the maker on the note for the whole amount of the note, he can only 
recover for such sum as he has actually paid ; leaving it to the othej* 
endorser to sue for what he has paid. — RatoUngs v. Paindexter et aL, 
14 Smedes <fe Marshall's Reports, p. 6$, (1851,) Miss. 

Evans and Topp, for plaintifiEs in error, cited Bay. Bills, 127 ; Reed 
V. Fumival, 1 Car. <fe M., 638 ; 5 C. A P., 499 ; Wright v. Butler, 
Wend., 284. 

A. W. Dabnbt, for defendants in error, cited Hutch. Code, 681. 

Mr. Justice Clayton, cited Cole v. CuMng^ 8 Pick., 60 ; Wright v. 
ButkTy 6 Wend., 290. 



NOTE FOR A CERTAIN SUM, PAYABLE IN FLOUR 

If evidence is adduced which tends, even remotely, to prove facts, 
which, if established, would support the action, a nonsuit should not be 
granted. 

If a verdict for the plaintiff would be clearly against the weight and 
legal effect of the evidence, a nonsuit may be ordered. 

A motion to nonsuit plaintiff after evidence is submitted, is, in the na- 
ture of a demurrer, to evidence. 

A nonsuit should not be granted without the consent of plaintiff; 
unless the evidence is entirely irrelevant, or has no bearing upon a 
material point, without proof of which a verdict could not be sup- 
ported. 

After a note for a certain sum, payable in flour, is due, it becomes a 
cash note, and a demand of payment is not necessary. — Wiley v. Shoe- 
mak, 2 Q. Greene's R., p. 206, (1862,) Iowa. 

Grbbne, J., cited WUkimon v. Scott, 17 Mass. 249 ; Faster v. Dix- 
field, 6 Shep., 380 ; Barlow v. Brands, 3 Green, N. J., 248 ; AdatM 
V. Tieman, 6 Dana, 394 ; Taylor v. White, 2 Monr., 94 ; Davis v. 
Mo^ey, 1 Scam., 406 ; Eudd v. Davis, 1 Hill, 529 ; 3 ib., 287 ; Greg- 
ory V. J^esbit, 5 Dana, 419 ; Curie v. Beers, 3 J. J. Marsh, 170 ; De 
Wolfe V. Raband, 1 Pet., 447 ; Dove v. Chymes, ib., 649; Crane v. 
MorriSy 6 ib., 598 ; Mitchell v. New England Marine Insurance Com- 
pany 6 Pick , 117 ; Hunt v. Stewart, 7 Ala., 625; Martin v. Webb, 
5 Pike, 72; St. Louis Floating Dock lus. Co. ; 8 Mc 625 ; Wells v. 
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Chhf, ib., 681 ; Smith y. Crane, 12 Yt. 487; Booe v. Davis, 5 Blackf., 
Wh^Irmng v. Sargent, 1 S. & K, 860; Bjogers v. Madden, 2 Baily, 
321; CUm<m v. Bird, 2 Brev. 8. C, S70; Pratt v. jHa/Z, 18 Johns, 
334; Foot v. /S^oWw, 19 ib., 169; Bealleg y, Utley, 1 Cowen, 363; 
1 Starkie's Er./ 400 ; Church v. Feterotff, 2 Penn., 301 ; Stewart v. 
Donnelly, 4 Yerg., 177 ; Saundere v. Richardson, 2 Sm. <fe Marsh, 90; 
Orr V. Williams, 5 Hump., 423 ; Lawrence v. Dougherty, 6 Yerg., 486; 
Jft7^ V. M'Clain, 10 ib., 245 ; FauAoo«er v. Xo^an, 3 Scam., 389 ; 
Plowman y. i2M{(£/0, 7 Ala., 776 ; iSme/A y. Smith, 2 John., 285 ; El- 
kins y. Parkhurst, 17 Yt., 8105 ; fTaya/t y. Bailey, Morris, 396. 



NOTE GIYEN AS SUBSTITUTE FOB ONE THAT WAS 
USURIOUS. 

A note giy«n as a substitute for one which was usarious, will also be 
affected by the usury ; and the fact that the suhstitute was giyen to his 
administratrix, instead of the original lender, does not alter the 
Quarles y. Brannon, 6 Strowhart^s Law B., p. 151, (1852.) S. C. 



NOTE HELD AND OWNED BY BANK, RENEWED FROM 
TIME TO TIME— SAME MAKER, SAME ENDORSER- 
FRAUDULENT CONYEYANCE. 

A note held by a bank for a debt due to it, and renewed from time 
to time, with the same maker and endorser, is sufficient to constitute 
the bank a creditor in claiming to have conyeyances set aside as fraud- 
ulent, although the note was not due when the conyeyances were made, 
and the present note was renewed afterwards. — AcLaughlin y. Bank 
of Potomac et als„ 7 Howard's U. S. R., p. 220, ( 1849.) 



NOTE MADE PAYABLE TO ONE, WHEN HE IS TWENTY- 
ONE YEARS OLD. 

A note made payable to a person *^ when he is twenty-one T^ars 
old," is not a promissory note, and negotiable under our statute. — Xelly 
y. Bemmingwayr 13 Illinois Rep., p. 604, (1852.) 

Treat, C. J., cited Chitty on Bills, 134 ; Pearson y. Ganet, 4 Mod., 
242; Beardsley y. Baldwin, 2 Strange, ll5l ; Palmer y. Pratt, 2 Bing., 
186 ; Coolidge y. Buggies, 16 Mass., 387 ; Colehan y. Cooke^ Willes, 
898 ; S. C, 2 Strange, 1217 ; Goes y. Nelson, 1 Burr., 226.| 
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NOTE— BANKRUPT. 

t 

A bankrupt, irho, after bis dischai^, becomes the bona fide holder of 
a note, payable to himself, which had been returned in bis schedule and 
sold by the assignee, is remitted tc his original title, and may transfer 
it by endorsement, so as to vest the right of action in his endorsee. — 
Birch V. Tilloiion, 16 Alabama R., p. 387, (1849.) 



NOTE OF THIRD PERSON, IN FULL SATISFACTION OF 

DEBT. 

The law is well established that the acceptance, by a creditor, of the 
note of a third person, in full satisfaction of an existing debt, is an ez- 
extinguishment of the original indebtedness, though the note so taken 
is for a less sum than the whole debt. 

Otherwise where the note of the debtor himself is taken. 

Where the note of a third person is taken in full satisfaction of a 
debt, on condition that such note shall be paid at maturity, and not 
otherwise, if the note is not paid when due, the creditor may insist that 
the contract is broken, and claim the whole amount of the original 
debt. 

But if the creditor waives the forfeiture, and retains the note, and 
final )y receives the full amount of it from the maker, he cannot after- 
wards proceed against the debtor, for the balance of the original de- 
mand. 

A forfeiture, for non-payment at an appointed day, is waived by sub- 
8«»quently accepting a payment on demand. — Conkling and others v. 
King, 10 Barbour's Supreme Court Rep., p. 372, (1852,) N; Y. 

Parkkr, J., cited 20 John., 76 ; 1 Wend., 172 ; 14 id., 116; 21 
id., 450 ; 22 id., 341 ; 6 T. R., 616 ; 8 Cowen, 79 ; 3 Wend., 68 ; 5 
Cowen, 270 ; 1 Denio, 516 ; 3 id., 33 ; 1 Barb. Sup. C. Rep., 114; 2 
id., 34 1 ; 5 id., 339 ; 2 Peters. 96 ; 2 Watts & Serg., 88 ; 2 Call, 553 ; 
5 T. R., 663; 14 Wend., 219; 1 Verm., 44; 1 Leigh's Nisi Prius, 
682 ; 1 Conn. Rep., 79. 

NOTE— PARTIAL PAYMENT— LIMITATION. 

A partial payment of a note does not take a ease out of the statute 
of limitations, unless accompanied by an express acknowledgment of a 
farther indebtedness, or by an express promise to pay. — Smith v. Weet- 
uMrtlnnd, 12 Sroedes & Marshall's R., p. 663, Miss., (1849.) 



i 
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EliNTON, cited Aiwood v. Cobum, 4 N. H., 315 ; Exe.tr Bank r. 
SulHvan^ 6 N. H., 124 ; I^m v. X«i0i«, 6 Bing., 849 ; Davidson r. 
MorrU, 6 S. <Se M., 564. 



NOTE — PROMISE TO PAY A NOTE TO WHICH A 
PARTY'S NAME HAS BEEN SIGNED, BY ONE ASSUM- 
ING, WITHOUT AUTHORITY, TO ACT AS HIS AfeENT. 

If one promise to pay a note, to which his name has been signed by 
one assuming, without authority, to act as his agent, it is an adoption 
of the act of agent, and is, in law, equivalent to an antecedent authori- 
ty to execute the note. 

And it is no defence to an action upon the note, that the promise of 
< the defendant, upon which the plaintifif relies as a ratification of the 
act of the agent, was a promise to pay the note, if the plaintiff would 
wait until a certain time for payment, and that the suit was commenced 
previous to the time named. — BigeUno y.Benison, 23 Washburn's 
Vermont R., p. 564, (1852.) 

T. Bartlett, Jr., Bingham and Robbrts, for defendants, oiled Story 
on Cont., § 298 ; Baity ▼. Carswell, 2 Johns., 48 ; Mixou v. Hyserott, 
6 Johns., 57 ; Seals v. Allen, 18 Johns., 363; Story on Cont., § 312. 



NOTE— TRANSFER BY DELIVERY— WARRANTY. 

The holder of a promissory note, who transfers it by delivery, for 
a valuable consideration, warrants by implication, unless otherwise 
agreed between the parties, that he is a lawful holder, and has a just 
and valid title to the instrument, and a right to transfer it by delivery. 
He also warrants, in like manner, that the instrument is genuine and 
not forged or fictitious, and ihat he has no knowledge of any facta 
which prove the instrument, if originally valid, to be worthless, either 
by the failure of the maker or by its being already paid, or otherwiM 
to have become void or defunct ; and any concealment of these facts, on 
the part of the transferer of the note, operates as a fraud on the 
rights of the transferee, for which a Court of Equity will entertain 
jurisdiction to compel a discovery and grant relief. — Winter v. Bul- 
lock, 6 Georgia R., p. 230, (1849.) 

Warker, J., cited Story on Prom. Notes, 123, § 118; Chitty on 
Bills, 6Lh ed., 146 ; Fern v, Harrison, 3 T. R., 759; To ng v. Adarns, 
Mass., 186 ; Martin v. Morgan, 5 Eng. Com. Law, 87 ; 1 Story Eq. 
Jur, 216, § 207 ; Belcher V. BeUher, 10 Yerger, 121. 
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NOTICE OF SUIT AGAINST PARTY REQIUSITE— AS TO 
JUDGMENT BEING RENDERED AGAINST A PARTY 
HAVING NO NOTICE OF THE SUIT— ATTACHMENT 
AGAINST NON-RESIDENT—JUDGMENT IN REM— WHAT 
ONLY BINDS. 

A judgment cannot be rendered against a party unless he have 
notice of the suit against him ; and this notice may be constructive, 
givea in any way the Legislature may direct. 

In proceedings begun by attachment against a non-resident who does 
not appear and defend the suit, the judgment only operates in rem, 
and binds nothing but the property levied on. 

In such proceedings, the seizure of the thing itself is deemed, in 
most oases, sufficient notice to all persons interested in it to come and 
assert their rights ; and this is substituted in lien of actual notice. 

In this class of cases, the Legislature sometimes directs a publication 
to be made; and when such provision is made by law, a judgment ren- 
dered without it would be erroneous, and perhaps void. 

Where no publication is required, a judgment condemning- the thing 
attached is vsdid, without any other notice than its seizure according 
to law. 

The statute (Hutch. Code, 804, § 15) provides, that the court, m 
attachments against non-residents, " may order notice of the attach- 
ment to be inserted in some newspaper in the State," &c. ; and, it being 
discretionary with the court to make such publication, a failure to give 
notice does not render judgment erroneous. — Ridley v. Ridley, 24 
Mississippi Supreme Court Rep., p. 648, (1863.) 

Lawbon, for plaintiff in error, cited Eshridge v. Janet, 1 S. & M., 
696; Hutch. Code, 801 ; Peters v. Tmny, 12 S. & M., 456; Hutch. 
Code, 804, § 16 ; 1 Vernon, 163, and notes, (BeckwelFs case ;) Dwar- 
ris on Statutes, 712; 9 Law Library, 63 ; 1 S. (b M., 696; Hutch., 
823 ; 4 Kent's Com., 96 ; Commonwealth v. Chamboe, 4 Dallas, 142 ; 
Tilghman, .Ch. J., in 3 Serg. <k R., 184; 2 Const. Rep., S. S., by 
Tread way. 604; WiUiam$on v. Farrow, 9 Bailey, 611 ; Kimball v. 
Lameon, 2 Ver. R., 142 ; Fyle v. Moulding^ 7 J. J. Marsh, 207 ; 10 
Wend.r393; Avery v. Piekley, 4 Mass. R.. 460; 6 Grattan, 298; 
Hutch. Code, 807 ; Oldham v. Ledbetter, 1 How. R., 49 ; Freeman v. 
Makom et al., 11 S. <& M., 67; Story Confl. Laws, § 649; Brewer v. 
Earris, 6 Grat, 286 ; Weeks v. JETuU, 19 Conn., 376. 

A. H. Handt, for defendant in error, cited Hutch. Code, 804, Sects. 
16, 16, 26 ; Hutch., 823, § 3 ; 9 Cranch., 144 ; 3 Phil. Evid., 907 ; 
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Story's Confl. Laws, § 549, 26 Seo., p. 807; Hutch. Dig. ; 2 How., 
e49 ; 12 S. & M., 514 ; id. 723 ; 8 8. <fe M., 284 ; id., 623. 

Mr. JuBtioe Yerobb, cited Hutch. Code, 801 ; Hutch. Code, 804. 



NOTICE — WHAT SUFFICIENT TO PUT PABTY ON 

INQUIRY. 

Whatever is sufficient to put a partj upon , inquiry, is sufficient to 
charge him with notice ; and a want of notice of a fact, resulting from 
a failure to use proper diligence to ascertain it, furnishes no protection 
to a jiB,rtj,—McGehee y. Gfindrat, 20 Alabama R., p. 95, (1852.) 



NUDE PACT— AGREEMENT BY PURCHASER OF PLANTA- 
TION, SLAVES, ETC.. TO TRANSFER TO HIS SON-IN 
LAW, ONE-HALF THEREOF, ON CERTAIN CONDI- 
TIONS— AGREEMENT DEFICIENT IN MUTUALITY. 

An agreement, whereby tbe purchaser of a plantation ^' bound himself 
to transfer to his son-in-law one half of the plantation, slaves, cattle, 
and stock, as soon as the son-in-law should pay for one-half of the cost 
of said property, either with his own private means, or with one-half of 
the profits of the plantation," was deficient in mutuality. The s(Mi-in-law 
was not bound to render any services, nor pay any money. It was a 
nude pact 

It was not an alternative obligation upon the son-in-law, because the 
election to pay his half out of the profits would have been merely pay- 
ing with another man^s money. 

Even if the ajzreement possessed mutuality, 'there was no perfor- 
mance, or offer of performance by tbe son-in-law for twenty seven years. 

Moreover, fifteen years after the agreement, when the plantation. was 
likely to prove a ruinous purchase, the- son-in-law abandoned and re* 
leased all his claims. — Doruy v. Paekvfood, 12 Howard's Supreme 
Court R., p. 126, (1852,) U. S. 

Mr. Hbkdbrson, for the appellant, cited 1 Poth. Ob., p. 284, § 8 ; 
Old Code La., p. 276, art. 89, 90 ; 13 La, Rep., 249 ; 10 Rob. R.. 
869, 370; Code La., 1920, 1921; 11 Mart., 221 ; 4 N. S., 266; Jer. 
Eq., 435 ; 1 Madox, 376, 377 ; 1 Edwards' Ch. R., 1 to 7 ; Old Code 
La., p. 270, art. 56 to 64 ; New Code of 1825, art. 1061 ; 8 Rob. R., 
187, 188 ; 10 Rob., 369, 370 ; 12 Rob., 170 ; Story's Eq., § 168 ; 3 
Story's R., 263, 264, 269, 270, 271, 282, 285; 12 Rob. R., 329 ; 6 
La„ 78 ; Old Code La., p. 264, art. 81, 32 ; Code of 1825, art. I7d7, 
1887, 1888, 1890, 1894 1897 ; 1 Greenl., § 215; 13 La. R., 264^ 13 La., 
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261 ; 1 Domat., p. 71, § 2, and p. 48, § 8 ; 8 Mart., N. S., 887 ; 2 
La. R., 460, 46L ; 3 La., 397 ; 13 La, 261 ; 1 Sch. and Lef., 214, 
226, 227 : 7 Mart, R., 244 ; 10 La., 420 ; 3 How., 612, 514, 6l6 ; 
3 Hov., 650 ; 10 La., 420 ; Old Code, p. 846, art. 4, 9 ; 2 Black. 
Com., 324; C. C, arts. 2195,2202; I Poth. Ob., p. 310, 312; C. C, 
art 3038, 3050 ; Art. 1523, 1525, p. 340, 342; 9 Rob. B^, 416 ; 
Art., 2415, 2586 ; C. C, art. 2415 ; C. C.,art. 2414, 2439 ; Art., 1792, 
1794, 2431, 2439 ; Art., 2418 ; Ans., p. 58; 13 Johns. R, 87; 7 id., 
169 ; 1 Cow., 122 ; 5 Watts. <fe Serg., 486 ; C. C, art. 1887 ; 21 Pick. 
R., 101 ; 2 8umn. R.. 11 ; 8 How., 158, 159; 1 Ed. Ch, R., 38, 39; 
8 How., 158 ; 13 Conn. R., 186 ; 7 Watts. & Serg., 317 ; C. C, art 
8040, 8048; 1 Sch. <fe Lef., 226; 16 Pet R., 276-279; 4 How. R, 
561 ; and the cases of Kennedy* 9 Heirs v. Collins, manuscript decision, 
Sap. Ct, U. S., Dec. Term, 1850 ; 10 How., 174; 3 Story's R., 268, 
269; Story's Eq. PI, § 796, 797 ; Mitf. PL, 261-263, 822-324. 



Mr. Butler, for the appellee, cited old ciyil code of Louisiana, 
in force in 1821, 346, art 9 ; Louisiana New CSvil Code, art. 2437 ; 
Code Napoleon, art. 1589; Old Civil Code, 388, art. 3; New Civil 
Code of La., art. 1757 ; Domat Liv. 1, tit. 8, § 2, art. 12; Pothier 
Traits da Contrat de Sooi6t6, ch, 1, § 3, art 8 ; Story on Partnership^ 
§8, 15; Old Civil Code of Louisiana, p. 208; arts. 1, 2, pp. 218, 
219; arts. 43, 52, pp. 220, 221 ; arts. 53, 65; 2 Story's Eq. Jur., 
§ 787 793, a ; Wycherley v. Wyeherley, 2 Eden's R., 177 ; Colman v. 
Sanell, 1 Yes., Jun., 54 ; Ellison v. Ellison, 6 Yes., 662 ; Bunn v. 
Winthrop, 1 Johns., ch. R., 329, 336, 337 ; Minture v. Seymour, 4 
Johns, ch. R., 497 ; Acker v. Fhcenix, 4 Paige R., 305 ; Black v. 
Cord, 2 Harr <k Gill, 100 ; Caldwell v. WUliams, 1 Bailey's Eq. R., 
175 ; Story's Eq.. Jur., § 793, b ; White's Lead . Cas. in Eq., 49 Law 
Lib. 167. 193, Eng. ed., 192, 213. Am. ed. ; Id. for Am. Cas. pp. 213, 
220 ; 2 Story's E^. Jur.. § 742, 750, 769, 771, 776, 790, 793, 796 ; 
Armiger v. Clark, Bunbury's Rep., Ill ; Latmtnsony, Butler, 1 Sch. 
and Lef., 18 ; Whity v. CotOe, 1 Sim. <k Stu., 174 ; Howell v. George, 
I Madd. ch. Rep., 12 ; Adderly v. Dixon, 1 Sim. k Stu., 607 ; Martin 
V. mtchell, 2 Jack. <fe Walk.. 413 ; Flight v. Bdland, 4 Russell's R., 
298 ; Hamilton v. Grant, 2 Dow's P. C, 83 ; Sugden's Law of Prop., 
(m House of Lords,) 48, Law Lib N. S., 58, Eng. ed., 69 Am. 
ed. ; Benedict v. Lynch, 1 John. Ch. R., 373 ; German v. Machin^ 6 
Paige, 292 ; Wooiward v. Harris, 2 Barbour's Sup. Ct. Rep., 442 ; 
Phillips V. Berger, Id., 610 ; 2 Story's Eq. Jur,. § 770, 771, 776, sen 
also cases cited post, point 7 ; Civil Code of Louisiana, arts. 2, 126, 2. 
195, to 2, 202, 3, 071 and particularly art. 2» 197 ; Id.. 812 to 816 ; 
4 Favard de LangUde, 831, Bardet, torn. i. liv. 3, ch. 24, anet du 8 
Feb., 1629; Moulton v. Noble, 1 Ann. Rep. of La., 192; Bourgoiny. 
Battrgoin, Sirey, 1814, 1st part, *^ 85 1 Duranton, 321, Paris ed. 
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of 1844. No. aS9 ; Ardauin r. Ardent, m Court of Cassation, 2d April, 
1823, Sirey, 1823, Ist part, p. 238, 2d part, p. 113, quoted and ap- 
proved in 4 Favard de Langlade, p. 821 ; 17 Ledru Roilin, 1006; 10 
Dalbz, 612; 12 Duranton, 441, Paris ed. of 1844, No, 360; CivU 
Code of Louisiana, arts. 3, 442, to 3, 464, 3, 404, to 3, 498, 3, 508, 
to 8, 511 ; 2 Story's Eq. jur., § 1, 520, and note 3 ; 2 Story's Eq. 
Jur., § 723, and sections cited under point 2 ; Id., § 1520, notr^ 3 ; 
Smith V. Clay, 8 Brown's Ch. R., 639 n. ; Bovenden v. Annesly, 2 
Sch. A Lef. R., 336 ; Brashier v. Gratz, 6 Wheat, 528 ; Fiatt v. 
Tattier, 9 Pet. 406, 416; Tayhr v. Longworth, 14 Pet., 174; 
McKnight v. Taylor ; 1 How. S. C. R., 167 ; Wagner v. Baird, 7 Id., 
235 ; Maxwell v. Kennedy, 8 Id., 221. 

Mr. Justice G&ibr cited 1.72, § 4, Evan's Pothier, Part 2d., C 3, 
Art 6, No. 249. 



OFFICE OF TOWN CLERK — VACANCY — CHATTEL 
MORTGAaE RECEIVED AT OFFICE DURING SUCH 
VACANCY. 

It is well settled that, in the case of a chattel mortgage, the question 
whether the mortgage was given for a valuable consideration, in good 
f}Uth, and without an intent to defraud creditors, is one for the jury, and 
cannot be taken from them. 

Where the office of town clerk being vacant, a person who had 
charge of the office, received a chattel mortgage brought to the office 
Lo be filed, endorsed it, ^' Filed Oct 20, 1845, and placed it among the 
chattel mortgages in the office. Held, that this was a valid fd^ng of 
the mortgage, within the meaning of the statute. — Bishop v. Cook, 13 
Barbour's Supreme Court Rep., p. 326, (1853.) 

Welles, J., cited Laws of 1838, ch. 279, §§ 1, 2 ; 2 R. S., 3d ed., 
196, §§ 9, 10. 



OFFICERS OF COURT— POWER OP COURT TO CORRECT 
FRAUD— NEGLIGENCE, OR MISCONDUCT OF ITS OFFI- 
CERS IN THE EXECUTION OF ITS PROCESS— DUTY OF 
SHERIFF WHEJ^ A MERE NOMINAL SUM IS BID FOR 
PROPERTY LEVIED ON UNDER FI. FA. 

A court will never permit its process to be improperly used, to work 
injustice or oppression ; but if such use be made of it, the court will, 
by virtue of its power over its officers, suitors and counsel, rectify the 
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abuse and restore to the injured party that of which he has been de- 
prived by their fraud, negligence, or misconduct. 

The sheriff should not sell property levied on under ^.^. for a mere- 
ly nominal sum» (as where land worth 1 1)000 was sold for |6,) but 
should retain the levy and return the fi fa,^ stating the facts ; but if he 
disregards his duty and sells land for a nominal price, the court, on 
tunely application, will set aside the sale. — Lafdrfcrd v. Jackwn et aL, 
21 Alabama Supreme Court Rep., p. 650, (1853.) 

Wbits and Parsons, for plaintiff in error, cited PaweU v. Chvernor^ 
9 Ala., 39 ; Watson on Sheriflb, \^0 \j£eightley v. Birch, 8 Campbell, 
521 ; Leader v. Danvers, 1 Bos. & Pull., 359 ; Lee v. Davis, Id Ala. 

J. B. Martin and S. F. Rics, contra, cited Mblnle Cotton Press v. 
Moore db Afagee, 9 Porter, 679; Drane d Smelser v. Henderson, 15 
Ala., 423 ; Powell v. Governor, 13 Ala., 516 ; 6 Watts, 140 ; Litt. 
Select Cases, 256 ; 3 Monroe, 273 ; 5 Howard's Miss. R., 253 ; Lee v. 
Davis, 16 Ala., 516; Cogbum db Powell y, Spenee, 15 Ala., 549 ; 
Bibb V. Powers, 1 id., 658 ; 1 Metcalf, 251 ; 8 id., 102 ; 4 Taunt., 
631; 17 Ala., 344; 7 id., 958; Chambers v. Stone, 9 Ala., 260; 
Nuchols v. Mahone, 15 id., 212 ; Moseley v. Steele Jk Metcalf, 7 Ala., 
299 ; Johnson v. Johnson, 5 Ala., 97. 

Chilton, C. J., cited KeighiUy v. Birch, 8 Campbell, 520 ; Leader 
V. Danvers, 1 Bos. and Pul., 359 ; Powell v. The Governor, 9 Ala., 
39 ; Banard v. Lee, 1 Stark. Rep., 51 ; Lord Ellenborough in 9 East., 
298. 



ORAL COTEMPORANEOUS AGREEMENTS. 

Oral cotemporaneous agreements cannot be permitted to be given in 
evidence to control the effect of a written instrument. — Harvey v. 
Laflin, 2 Carter's Indiana Supreme Court Rep., page 477, (1853.) 



ORIGINAL CAUSE OF ACTION FOR GOODS SOLD AND 
DELIVERED: BILL OF EXCHANGE HAVING BEEN 
DRAWN AND ACCEPTED FOR. THE GOODS, PROVING 
WORTHLESS, PRODUCED IN COURT, TO BE DELIVERED 
UP AND CANCELED. 

H., living in Boston, agreed by letter with A., living m Buralem, in 
England, for the purchase of goods of him, to be paid for bj a bill of 
exchange drawn by A. on C. & Co., of London, at four months, which 
C & Co., agreed to accept. The goods were accordingly delivered to 
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H. by A., who drew his bill therefor at four monthB on C. <fe Co., bj 
whom the same was accepted. A. negotiated the bill» in the ordinary 
course of dealing, for a valuable consideration, and at the time when it 
became due. it was in the hands of a bon& fide holderi other than the 
drawer; C. <& Co., having become bankrupt before the maturity of the 
billi the same was never paid by them, but was taken up and paid by 
A„ who. having brought an action against H. for the goods sold and 
delivered, produced the bill in court to be delivered up and canceled* 
It was held, that the fact of the residence of A., and of C. A; Co.. in a 
country foreign to that in which H. lived, was not primfi £acie evidence 
that the credit of the goods was given by A. to C. & Co. ; that the 
negotlition of the bill by A., in the usual course of business, and for 
a valuable consideration, was no discharge of his claim for the price of 
the goods ; and that A. might, notwithstanding, recover on the origi- 
nal cause of action against H. for goods sold and delivered ; but that in 
such case the current rate of exchange could not be allowed as part of 
the damages to be recovered. — Samuel Alcock and others v. Hopkins, 6 
Cushing's Supreme Judicial Court Rep., page 484, (1853.) 

6. Rand for the defendant, cited Bayles on Bills, (5th ed.) 291 ; 
Camidge v. Alknhy, 6 B. <k C, 378, 381, 384 ; lAbree v. Tripp, 15 
M. <k W., 153 ; Lard v. Rhodes, 1 M. & W., 163 ; Paige v. SUyM, 10 
Met., 160, 169; Story Ag., §§ 268, 288, 290, 423; Smith Merc. 
Law, (Am. ed., 1847,) 127, 146; Paley Ag., (Lloyd's ed.,) 248, 382; 
1 Bell Com., (4th ed.,) 398; 3 Chit. Com. <Sc Man., 203; 2 Liverm. 
Ag, 249; BuU, N. P., 130; Thomson v. Davenport, 9 B, & G, 78; 
De OaiUon v. VAigle, 1 B. & P., 367 ; Paterson v. Oandassequi, 16 
East, 62 ; Gonsalez v. Sladen, cited in 3 B. & P., 489, 490 ; Addison 
v. Gandassequi, 4 Taunt., 576, 680 ; Smyth v. Anderson, 8 M. G. A 
S., 21 ; Pai'/e v. Stone, 10 Met., 160, 169; Finlaysons Leading Cases 
on Pleading^ (Oih ed.,) 123; Byles on Bills, (6th ed.,) 291; Car- 
nidge v. Allenby, 6 B. & C. 373 ; S. C. 9 D. <fe R., 391 ; Adams v. 
Cordis, 8 Pick., 260. 

G. M. BRowffE, for the plaintiflfe, cited Tainter v. Prendergast, 3 
Hill, 72 ; Thomson v. Davenport, 9 B. <fe C, 78, 90 ; Bishop v. Perkins, 
19 Conn... 300; Chit. Bills. 10th Am. ed., 176-179, 244 ; Stedman v. 
Oooch, 1 Esp. R., 3 ; Drake v. Mitchell, 3 Ea<t, 251 ; Taylor v. Briggs, 
1 Mo. & Ma., 28 ; Burden v. Halton, 1 Mo. <fe P., 223; Hadwen v. 
MrndisabcU,^2 Car. & P., 20; Vancleef y, Thf^asson, 3 Pick., 12; 
Owenson v. Morse, 7 T. R , 64 ; Bayley on Bills. 2d Am. ed., 396, 
396 ; Robinson v. 'Wilkinson, 3 Price." 538 ; Goodwin v. Coates, 1 Mo. 
tk R., 221 1 ^Tucker v. Maxwell, 1 1 Mass., 143 ; Robinson v. Read, 9 
B. <V C , 449 ; Chipman v. Durant, 10 Mass., Rand's ed., 61 ; note ex 
parte D'xoni cited in 6 T. R., 142 ; Story Ag., § 268, note 1 ; Pater- 
son V. Gandassequi, 16 East., 02 ; Seymour v. Pychlau, 1 B. <fe Aid., 



OVERDUE CHECK. 258 

i4, 17 ; Trueman v. Zorfer, 11 Ad. & El., 589 ; Paley Ajr., Lloyd's 
ed., 246-254; Addison v. Gandassequi, 4 Taunt., 5*75; Thompson v. 
Davenport, 9 B. & C, 78 ; KirJcpatricie v. Stainer, 22 Wend., 244, 
260 ; Burden v. Halton, 4 Bing , 454 ; Hadwen v. Mendisahal, 2 Car. 
& P., 20 ; S. C. 10 Moore, 477 ; Robinson v. Read, 9 B. & C. 449 ; 
Davidson v. Bridgeport, 8 Conn , 472, 477 ; Mercer v. Cheese, 4 M. 4b 
G., 804; Kearslake v. Morgan, 6 T. R., 513; Drake v. Mitchell 8 
East., 251 ; ^rowft v. Kewley, 2 B. & P., 678 ; Marston v. Boynton, 6 
Met., 127 ; Rev. Sts., c. 86, § 69 ; Brande*s Encyc. Exchange ; Encyc. 
Brittan. Exchange ; Blake on the Course of Exchange ; Rees' Encyc. 
Exchange; Blunt Comm. Dig., 293; Act of Congress of 1799, c. 22, 

L61 ; 1 U. S. St. at Large, 673 ; 1832, c. 227, § 16, 4 U. 8. St. at 
irge, 593 ; 1842, c. 66, 5 U. S. St. at Large, 406 ; Story on Bills, §§ 
30, 31, and notes; Carter v. Cunningham, 7 Met., 491, 494; Stoij 
Confl., §§ 278, 279, 282, 283, 285, 286, 286 a., 308, 309, 810 ; BlancJk^ 
ard v. Russell, 13 Mass., 1, 15; Sinith v. Mead, 3 Conn., 253 ; Donn 
v. Lippman, 5 Ci. & Fin., 1.13. 19, 20 ; Lee v. Wxkocks, 5 S. & R., 
48; Cash v. Kennion, 11 Ves., 314; McCulloch Comm. Diet. Exch ; 
Scott V. Bevan, 2 B. & Ad., 78 ; Delegal v. Naylor, 7 Bing., 460 ; 
Adams v. Cordis, 8 Pick,, 260, 265 ; Otant v. Healey, 8 Sumn., 628 ; 
StoiT Confl., §§ 271, 271 a., 284 a., 811 ; Rev. Sts.. 38, § 1 ; Russell 
V. Wiggin, 2 Story R., 218, 242. 



OVERDUE CHECK, 

One who takes a check long overdue, having on its face a time ap- 
pointed for its payment, takes it exclusively on the credit of the endor- 
ser, and subject to the equities between the original parties. Hence, 
the drawer of such a check, who has paid the money called for by it to 
the payee before it was payable, is not liable thereon to the bank on 
which it was drawn, which, more than a year after it was due, paid it 
out of its own funds on the credit of the drawer, the latter not having 
funds in the bank to pay it when it became due, or when it was paid by 
the bank, and not having given to the said bank notice of its payment 
by himself. 

Proof of a usage in banks to pay overdrafts, would not alter the case. 
If such a custom exists, it should not be encouraged ; it has no authori- 
^ in sound usage, or in law. — The Lancaster Bank v Woodward, 18 
Pennsylvania Supreme Court R., p. 357, (1853.) 

HiBSTSB and Champnbts, for the bank, cited 3 Kent., 104 ; 26 Wend., 
673 ; 20 id., 205 ; Story, Pro. Notes, §§ 104, 117 ; Chitty, on Bills. 
441 ; id., n. 1 ; 3 Wilson, 346 ; 1 Pet. C. C. R., 266 ; Parker v. U, 8^ 
2 Wash. C. C. R., 893 ; 7 Harris <fe J., 381 ; 15 Mass., 74 ; 10 Wend., 
^106 ; 2 Jones, 274 ; 1 Harris, 622, 666 ; 7 Watto., 160 ; 9 Barr, 
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405 ; Moit T. Clarh, 9 Barn. & Ores., 888 ; RothiehOd r. Cwnsy, 17 
E. C. L. Rep., 402. 

The Court declined to hear Frasbr and J. M. Rbed, for the defen- 
dant in error. — Cited Byles, on Bills, 174. 

WooLWARD, J., cited Snyder <fe Riley, 6 Barr., 164; Fleming v. 
MeClain, 1 Harris, 178 ; Story, on Prom. Notes, 641 ; Fletcher v. 
Manning, 12 Mecson & Wekby, 771 ; Rothschild v. Ccmey^ 9 Bam. 
A Cress., 888 ; Byles, on Bills, p. 175. 



OVERDUE NOTR-ENDORSER. 

The endorser of a promissory note in negotiable form, endorsed 
when overdue, or then passed away with his endorsement previously 
made, is not liable thereon, unless the note be presentea to the drawer 
for payment within a reasonable time after its transfer, and, if not paid, 
notice of non-payment given to the endorser. 

The contract of endorsement may be converted by parol evidence in- 
to an absolute and unconditional engagement to pay ; and it may be 
explained by the same kind of evidence to mean nothing more than the 
transfer of the note without recourse to the endorser. — Patterson r. 
Todd <t Lemon, 18 Pennsylvania Supreme Court Rep., page 426, 
(1853.) 

Tatlob, J., cited Jordon v. Hurst, P. L. J., vol. 9, p. 258 ; 6 Barr., 
164. 

Calvin for the plaintiff m error, cited 6 Barr., 164 ; 1 Yeates, 860 ; 9 
Watts, 358 ; 5 Cranch, 151 ; 3 Mass., 274, and 5 Mass., 858 ; Jordon 
V. Hurst, 2 Jones, 269, Penn. Law Journal ; 8 Serg. k R., 351 ; 
McKinney v. Crawford, 13 Ser. <Sr R., 315 ; Folwell v. Beaver, 6 W. 
& Sen, 234-5 ; Pattison v. Poindexter, 7 W. <fe Sen, 264 ; Bremer v. 
Weightman, 18 Mass., 131 ; Field v. Nickerson, 18 Pick., 260; CoU 
V. Bernard, 9 Johnson, 121 ; Berry v. Robinson, Chitty on Bills, p. 
228, and note. 

Blair for defendant, cited Banks v. Baniere, 1 Y., 860 ; Jordon v. 
Hurst, 2 Jones, 269 ; Duncan in McKinney v. Crawford, 8 Ser. <fe R., 
851; 6 Barr., 168, Snyder v. Riley, 8 Term Rep., 83, Brown V. 
Davis. 

LxwiB, J., delivered the opinion cf the court and cited, Field v. Nicker^ 
son, 13 Mass. Rep., 181 ; Chittv n Bills, 15, 16 ; 1 Ld. Ray., 575 ; 1 
Show., 163 ; 8 M. &«., 97 ; TH B1., 89; 1 M. <kP., 11 ; 2 N. H., 
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159 ; 3 S. Carolina C. C. Rep., 33 ; PociU ▼. TelUsm, 1 McCord'a 
Rep., 199 ; Eifert v. Descndres d Co., 1 Comst., Rep., 70; Crouse A 
McFarlane v. Sluukleford's Admr's, 2 Nott & McCord's Rep.,, 283 ; 
Bishop V. Dexter, 2 Conn. Rep., 419; Field v. Mckerson, 13 Mass. 
Rep., 131 ; Colt, et, al^ v. Barnard, 18 Pick., 260 ; Berry v. Robin- 
son,. 9 Johns., 121; Agon v. McManus, 11 Johns., 180; Leavitt v. 
Putnam, 3 Comst, 494 ; 1 SHndf. S. C. Rep., 199 ; McKinney v. 
Crawford, 8 Ser. & R., 863 ; Brenzer v. Wightman, 7 W. <fe Ser , 269 ; 
Brown V. Davis, 3 T. R., 80 ; .^an^ of N. America v. Baniere, 1 
Yeatesj 360 ; Z^tdfy v. Tammany, 9 Watts, 353 ; Jordon y. Hurst, 2 
Jones, 269 ; McKinney v. Crawford, 8 Ser. <fe R., 351 ; Leidy v. 
Tammany, 9 Watts, 353 ; 1 Yeates, 360 ; ,Tordon v. Hurst, 2 Jones, 
269 ; McKinney v. Crawford, 8 Ser. tfe R, 367. 

PAPERS EXECUTED AT THE SAME TIME, HOW CON- 
STRUED. 

Papers executed at the same time, and relating to the same subject 
matter, should be construed together. Upon this principle a receipt, 
for a payment upon a contract, may be contradicted by other papers 
executed simultaneously with the contract and receipt, and forming a 
part of the samd transaction. Thomcu v. Austin, et al, 4 Barbour's 
Supreme Court R., p. 265, N. Y., (1850.) 

Gridlet, J., cited 3 Wend., 233 ; 15 Johns., 458 ; 1 Hill, 601 ; 
Cowen <& Hill's Notes, 1421, '2. 



PARENT AND CHILD— ACCOUNT OF MINOR SON, CON- 
TRACTED WHILE ATTENDING SCHOOL AT A DISTANCE 
FROM HOME— PURCHASE BY SERVANT, ON CREDIT 
JFOR EMPLOYERS. 

When a father pays, without objection, an account contracted by his 
minor son, while attending school at a distance from home, the payment 
is equivalent to a recognition of the son's authority to bind him, and 
will render him liable on a similar account subsequently contracted. 
McKemie v. SUvens, 10 Alabama R., P., 691-2, (1852.^ 

It has been settled that a single payment, without aisapprobation, 
for what a servant bought upon a credit, is equivalent to a direction to 
trust him in future. 2 Greenl. Ev., S 65 ; Story on Ag., § 66 ; 1 
Bl. Com., 420. And where a personal relation or state of things is 
once established by proof, the kw presumes that the relation or state 
of things continues to exist as before, till the contrary b shown. 1 
Greenl. Ev., g 41. 
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PARENT AND CHILD— AS TO LEGAL OBLIGATION OF 
PARENT TO MAINTAIN CHILD—CHILD SUPPLIED 
WITH NECESSARIES BY THIRD PERSON— AS TO IM- 
PLIED PROMISE OF PARENT TO SUPPORT CHILD. 

There is no legal obligation on a parent to maintain a child, inde- 
pcudent of the Statutes. Hence, a third person wiio supplies an infant 
with necessaries, cannot maintain an action against the parent there* 
for, unless the latter has expressly or impliedly eoniracfed to pay the 
amount. 

And no promise by the parent can be implied, where the infant left 
his parent's house in disobedience of her express commands, and went 
to live with the plaintiff, under a contract that he should remain with 
the plaintiff until be should be twenty-one years of age. Raymond v. 
Lcyl, 10 Barbour's Supreme Court Rep., page 483, N. Y., (1852.) 

Hand, J., cited Reeve's Dom. Rel., 283 ; 1 Bl., 447 ; Van Valkin. 
burgh v. WaUon^ 13 John., 480 ; Edwards v. Davis, 16 Id., 236; 2 
Kent, 189; Reeve's Dom. Rel., 284; 1 Bl., 448; Simpson v. 
Robertson, I Esp., 17 ; Ford v. Fothergill, Id., 211 ; Bavnbridgs v. 
Pickering, 2 W. Bl. R., 1325; in re Ryder, 11 Paige, 188; Stme 
v. Carr, 3 Esp. R., 1 ; 1 BL, 446 ; 1 BL, 447 ; Id., 448 ; Chitty in 
his note, 1 BL, 448 a; Le Blanc J., 4 East, 84; T. Ray, 260; 
Palmer, 559 ; 2 Stark, 551 ; WilliavM y. Hutchinson, 5 Barb. 122, 3 
Comst., 312 ; Shuts v. Dorr, 6 Wend., 204 ; Rawlins v. Van Dyke, 
3 Esp. R., 250 ; Forsyth v. Oanson, 5 Wend., 558 ; Chit, on Cont., 
140, note, Perkin's ed. ; Mortimer v. Wright, 6 M. & W., 482 ; 
Seaborne v. Maddy, 9 C. & P., 497 ; Blackburn v. Mackey, 1 C. & P., 
1; Fluck v. Tollemache, Id., 5; Rolfe v. Ahboti, C. &. P., 286; 
Bing. on Infancy, 87 ; note to Am. ed. ; Gordon v. Potter, 17 Vt. R., 
848; Vameyy, Young. 11 Id., 260; Chit, on Cont., 142; Urmston 
Newcomen, 4 A. & E.,809; Ai^ell v. McLelUmd, 16 Mass., 28; 1 
R. 8., 614. 615 ; Richardson v. Hall, I B. & B., 50 ; Chit, on Cont., 
46, Perk. ed. and the cases cited in the note ; Beaumont v. Reetfe^ 8 
Ad. & E. N. S., 483 ; Eastwood v. Kenyon, 11 Ad. & E., 438 ; Nash 
v. RusaeU, 6 Barb., 666 ; Gser v. Archer, 2 Barb., 8. C. R., 420 ; SUe 
V. Judson, 24 Wend., 97 ; Van Derveer v. Wright, 6 Barb., 651 ; 
TMetts V. Dowd, 23 Wend., 382 ; Smith's L. Ca., 170 ; sed. vide, 1 
Vin., 280, 284 ; 13 Wend., 511 ; Chit b. 70 n. note to Wennall v. Adne^ 
'J B <fe P., 250, 16 John., 84, n. ; Cimmings v. Brown, 9 M. <k W., 
496 ; Blackburn v. Mackey, 1 C. & P., 1 ; Fluck v. Tollemache Id., 5 ; 
Comm V. Murray, 4 Binn., 487, citing Wood's Inst., 64 ; 1 BL, 453 ; 
Woodes. L., 451 ; Laws of 1850, p- 679 ; Chit on Cont., 140. 
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PARENT AND CHILD— COMPOUNDING OF FELONY. 

Promissory notes, given for the purpose of compounding a felony, are 
▼Old in the hands of the payee, or of a holder having notice, and a 
court of equity has power to decree them to be delivered up to the 
maker to be Canceled. 

A father has no authority, ansing from his paternal relation alone, to 
commence a suit in behalf of his daughter, for an assault and battery 
committed upon her. And he can neither release nor compromise her 
right of action for a personal injury. 

Where promissory notes are given to a person, for the purpose of 
compounding a felony, alleged to have been committed upon his daugh- 
ter, and the maker subsequentiy filed a bill against the father to have 
the notes delivered up and canceled, on the ground of their having 
been given upon an illegal consideration, the daughter is not a neces- 
sary* party. — Loomis v. Clin, and Cowles, 4 Barbuur*s Supreme Court 
R., p. 453, N. Y., (1850.) 



PARENT AND CHILD— PARENT WILLING* TO SUPPORT 
CH1LD--RELATIVE, WITH ASSENT BUT WITHOUT RE- 
QUEST, RECEIVED CHILD INTO HIS FAMILY AND SUP- 
PORTED IT AS HIS OWN; AS TO IMPLIED AGREEMENT 
OF FATHER TO PAY FOR SUCH SUPPORT. 

When a parent is willing to support his infant child, and a relative, 
without his request, but with his assent, receives the child mto his fami- 
ly and supports it as a child of his own, no agreement of the father to 
pay for such support can be implied. 

The moral obligation of a parent to support his child imposes on him 
no liability to pay for its support, furnished by a relative, without his 
request. 

The law of nature, which requires the parent to support his infant 
o£&pring, designates his own house as the place where that duty shah 
be performed. 

A consideration past and executed is not sufficient to uphold an as- 
sumpsit, unless moved by a precedent request. 

An implied promise does not differ from an express promise, except 
in the evidence by which it is proved. — ChilcoU v. Trimble, 13 Bar- 
bour's Supreme Court R., p. 602, (1853.) 

A. Pond, for the defendants, cited 1 Bl. Com., 448, note 1 ; Chitty, 
on Cont., Perk, cd., 140-1 ; Martitnore v. Wright, 6 Mees. <k Weisb., 

17 
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482 ; Seibomt v. Maddy, 9 C. & P., 497 ; Raymond r. Loyly 10 Barb., 

483 ; Edwards v. Davis, 16 John., 281 ; UrmstonY. Newcomsn^ 4 Ad* 
<k El., 899 ; 3 Comst., 312 ; 5 Barb., 122 ; 4 Denio, 226 ; 21 Wend., 
640 J 8 id., 800 ; 3 B. & P., 247, n. a ; 11 Ad. & E!., 488 ; 8 Q. B., 
482 ; Chit., on Cont., 46 ; Perk, ed., 13 John., 267 ; 24 Wend., 97 ; 1 
IlilL, 532 ; 2 Barb. 8. C. R., 420 ; 6 id., 656-8 ; Baymond v. Loyl, 10 
id., 483 ; 1 R. S., 634, § 1 ; 16 John., 281 ; 6 id., 175 j 7 Conn. R.. 
57; 3 Pick., 297; 19 id., 429. 

R H. Hale, for the plaintiff, cited 14 John., 188, 378; 5 Cowen, 
531 ; 3 John., 201 ; WennaU v. Adney, 3 B. & P., 247, note ; 1 B. <fe 
A., 104 ; 1 Cr. & Mee., 818 ; 1 Smith's Lead. Cas., 67 ; Am. ed., 167, 
and n. 170 ; Chit., on Cont., 62 ; 8th Am. ed., 1 Wma. Sand., 264 a, 
note 1 ; 13 John., 480. 

WiLLARD, P. J., cited Van Valkinburgh v. Watson, 13 John , 480 ; 
Raymond v. Loyl^ 10 Barb., 485 ; Mortimer v. Wright^ 6 M. i W., 
481 ; Angel v. McClelland^ 16 Mass. Rep., 27 ; Edwards v. Davis, 16 
John., 281 ; Williams v. Hutchinson, 3 Const., 312 ; 5 Barb., 122 ; 16 
Mass. Rep., 27 ; 5 Cowen, 531 ; 1 Saunders, 264, n. 1; Doty v. Wilson^ 
14 John., 378 ; Oatfield v. Waring, 14 John., 188 ; Smith v. Ware, 13. 
John., 257 ; 3 Bos. & Pul., 249; Ehle v. Judson, 24 Wend., 97, 99 ; 
Pinkerton v. Bailey, 8 Wend., 600 ; Stilwell v. Coope, 4 Denio, 225; 
Depuy V. Swarf, 3 Wend., 135 ; Sands v. Oehton, 15 Joha., 511, 519, 
per Spencer, J. 



PAROL PROMISE WITHOUT CONSIDERATION. 

A parol promise, mnde without consideration, to indemnify and save 
the promisee harmless from all damages by reason of his becoming bail 
for a third person, is void as being within the statute of frauds. 

To render the promise of a third person to answer for the default of 
another valid, under the statute of frauds, there must be a contract, 
upon good consideration, such as would be binding at common law, and 
it must be evidenced by a writing. 

To support an action upon such an undertaking, on the ground of 
there being a new and original consideration for it, tl)e new and origirtal 
consideration must be such as to shift the actual indebtedness to the 
new promiser ; so that, as between him and the original debtor, he is 
bound to pay the debt as his own ; the latter standing in the relation oi 
surety to him —Kingsley v. Balcome. 4 Barbour's Supreme Court R., 
p. 131, N. Y (1850.) 



PlRTinOV 07 LAND. 259 



PART PAYMENT, RECEIVED AS PAYMENT IN FULL. 

The rule of law is well established, that a payment made in money 
of a part dies not operate to extinguish the whole debt, although it he 
received as a payment in full. There must be some consideration for 
the relinquishment of the portion not paid, or the agreement to receive 
a part payment in full will be without consideration and void. — White 
▼ Jordan, 21 Maine R., p. 870, (1849.) 



PARTIAL PAYMENT, BY ONE OF SEVERAL MAKERS TO 
A NOTE— STATUTES OF LIMITATION. 

Partial payments, made upon a joint and several promissory note, by 
one of the makers, before the statute of limitations has barred an aciio'n 
upon it, will not revive the debt figainst the other parties to the note. — 
Dunham v. Dodpe and others, 10 Barbour's Supreme Court R., p. 506, 
(1862,) N. Y. 

Allsn, J., cited Van Keuren v. Parmalee, 2 Coms., 623 ; Whit- 
comb V. Whiting, Doug., 642 ; Patterson v. Ckoat, 1 Wend., 441 ; 
Ifammon v. Huntlt-y, 4 Cowen, 493 ; Johnson v. Beardnlee, 16 John., 
8 ; 6 John. Ch., 291 ; Sigoumey v. Dowry, 14 Pick., 387 ; Perham 
V. Raynol, 2 Bing., 306 ; Burleigh v. Stott, 8 B. A C, 86 ; Pease v. 
Hirst, 10 Id., 122 ; Wyatt v. Hodson, 8 Bing., 309 ; Frye v. Beeeher, 
4 Pick., 382 ; Hunt v. Bingham, 2 Id., 681 ; White v. Hall, 3 Id.. 
291 ; Channell v. Ditchbum, 6 Mee. & Wels., 494 ; Griffin v. Ashby, 
2Car. &K., 139; Bjw v. Pettet, 1 Ad. & El., 196; Greenleafy. 
Quincy, 3 Fairf. R., 11 ; Pike v. Warren, 16 Maine Rep., a93 ; Joslyn 
V. Smith, 13 Verra. Rep., 356 ; Bound v. Lathrop, 4 Conn. Rep., 33 ; 
Austin V. Bostwick, 9 Id., 502 ; Shelton v. Cocke, 3 Munf,, 191 ; BeiU 
V. Fuller, 1 McCord, 641 ; 2 Bay., 633 ; Bell v. Morrison, 1 Peters, 
361 ; Dean v. Hevnt, 6 Wend., 26Y ; Truman v. Fenton, Cowp , 648 ; 
Bryan v. Houseman, 4 East., 599 ; Lawrence v. Worrall, Peake's Ca., 
93 ; Rucher v. Harvey, 4 East., 604, n. a; Clark y. Bradshaw, 3 Esp., 
156 ; Sands v. Getston, 16 John., 611 ; Welsell v. Bussard, 11 Wheat, 
309; Bangs v. Hall, 2 Pick., 368 ; Stafford v. Richardson, 15 Wend., 
802 ; Green v. Crane, 2 Ld. Raym., 1101 ; BeU v. Munson, Supra; 
Thompsen v. Peters, t2 Wheal., 665 ; Dean v. Heufit, Supra ; Tomp- 
kim» V. Brown, 1 Den., 247 ; Lewis v. Woodworth, 2 Gaines, 612. 



PARTITION OF LAND. 
An equitable pa tition may be made so as to assign a portion of the 
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land OD which improvements have been made to him who made them ; 
and, if he has cut off the timber from a part of the land adjoming- the 
part improved, the court may direct that the land from which the tim- 
ber has been cut, be valued as it was with the timber on it, and in- 
cluded in the assignment to him. — Ohert v. Obert^ et. al^ 1 Halsted^s 
Ch. R.. p. 897, N. J., (1849.) 

The Chanobllca cited 1 Green's Ch., 341 ; Elmer's Dig., 388, 
§19. 



PARTNER— FRAUD OF ONE PARTNER. 

One partner will be bound by the fraud of his co-partner in contraeta 
relating to the partnership made with innocent thini persons. — Beaek 
V. The State Bank, 2 Carter's Indiana Supreme Court Rep., page 
488, (1853.) 



PARTNERS— ACTION AT LAW BY. 

It is well settled, that in an action at law bj partners, all must be 
entitled to recover, or the action cannot be maintained. When, there- 
fore, one of the partners, either before or after the dissolution of the 
firm, does an act which bars him, it will equally preclude the^ other 
from bringing tbe suit in the partnership name. — Cochran, et. al., r. 
Cunn%nsfhan?s Hx'r., 16 Alabama R., p. 448, (1849.) 

Dabgan, J., cited RUhnumd v. Hemppy, 1 Starkie, 204 ; Coll. on 
Partnership, 383; Biggs v. Lawrence, 3 T. R., 383 ; lacaud v. French, 
12 East., 317. 



PARTNERS— AGREEMENT BY ONE PARTNER 

An agreement made by one partner of a mercantile firm is the 
partnership name, to indemnify a third person for accepting, for the 
accommodation of the firm, a draft drawh upon him by such partner is 
valid. 

And this is so^ although one of the partners' at the time dissented 
from the agreement. 

Each partner may bind hii^ co- partners by any contract within the 
scope of the co-partnership busines s, so long as the relation continues, 
notwithstanding their objection. — Wilhim d EoUine, v. Pearce^ 5 
Denio's R., p. 641, N. Y, (1860,) 
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PARTNERS— AGREEMENT TO FORM PARTNERSHIP. 

A mere agreement to form a partnership does not, of itself create a 
partnership. The parties roust enter on the execution of the agreement 
before the relation of partners exists between them. While the agree- 
ment remains executory, if one of them refuses to cany it into efifect, 
the only remedy of the other is by an action at law for the violation of 
the agreement, or by a bill in equity to enforce specifically its perform- 
ance.— )F«Yk»» y. Campbell, 5 Gillman's R., p. 883, Ills., (1849.) 



PARTNERS— AS TO A SUBMISSION MADE BY ONE OF 
SEVERAL PARTNERS. IN THE NAME OF THE FIRM, 
WITHOUT THE CONSENT OF HIS CO PARTNERS. 

One of seyeral partners in a trading firm has no implied power or 
authority, arising from the partnership relation, to refer to arbitration 
any partnership interest or controversy ; whether the submission be by 
simple agreement or by specialty. 

And if a submission is made by one of several partners, in the name 
of the firm, without the consent of his co-prrtners, the award will bind 
only the individual interest of him who executed the submission. 
Harrington v. Htgham, 18 Barbour's Supreme Court Rep., page 660, 
(1853.) ^ 

Hubbard,/., cited Law of . Partnership, 8 114; 1 Wend., 311; 9 
Id., 437 ; 9 John., 285 ; 19 Id., 137 ; 1 Wend., 826 ; 8 Kent, 49, § 
43; SUad v. Solh, 8 Bing., 101 ; C. M. & R., 680, '5 ; 2 Mod., 228; 
Com., Dig. Arb. D., 2 ; 2 A. <fe E., 184 ; Russ. on Arb., 27 ; Billing's 
Law of Awards, 47 ; Watson on Arb., 82 ; Chit, on Cont., 230, 8th 
Am. ed. ; fCarthom v. Ferrer, 1 Pet., 222, Pennsylvania ; 12 Serg. k 
R., 243, Kentucky; 3 Monroe, 436, Ohio; Wright, 420; 14 John., 
96. 



PABTNERS— AS TO LIABILITY OF RETIRING PARTNER, 
FOR SUBSEQUENT DEBT OF THE FIRM. 

A retiring partner cannot be held liable for a subsequent debt of the 
finn, if the creditor at the time of the contract was ignorant that such 
partner had belonged to the firm ; and the creditor must show, either 
nis express knowledge, at the time of the contract, that the party 
sought tc be charged had been a member of the firm, or ciroumstanocs 
from which such knowledge may fairly be presumed. 
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It is not necessary, in the action of book account, that the misjcin- 
der of a defendant should be pleaded in abatement ; it is proper matter 
of defence before the auditor — Benton r. Chamberlain^ Strong, dk Co,, 
23 Washburn's Vt. R., p. 711, (1862.) 

PiBRPoiNT, for plaintiff, cited Esp. R., 371 ; 1 Sev. Dig., 349 ; 3 Esp. 
R., 248 ; 5 Yt., 149 ; 3 Stark. Ev., 1078 ; and Chit, on Cout., 209. 

C. LiNSLBT and J. A. Bbokwith, for defendants, cited 1 Smith's 
Lead. Cas., 610; Chit, on Cont., 240, 260 ; Colly er on Part, 2 ; Gow. 
on Part., 309; 1 Esp., N. P., 118; 2 Stark. Ev., 809; JEvans r. 
Drumnumd, 4 Esp. R., 89 ; Nevmarsh v. (7%, 14 East., 239; Car- 
ter Y, WktdUy, 20 E. C. L., 33d ; and Heaih y. Sansom, E. C. L , 44. 

RoYCB, Ch. J., cited Carter y. Wholly et aU, 20 E. C. L., 830 ; 
Loomie v. Barrett, 4 yt., 450. 



PARTNERS— AS TO WHETHER A PERSON IS A PART- 
NER, WHO IS TO RECEIVE FOR HIS SERVICES, IN 
PROPORTION TO A GIVEN QUANTUM OF THE PRO- 
FITS OF A BUSINESS. 

If a person b to receive a stipulated sum, in proportion -to a given 
quantum of the pro6ts of a business, as compensation for hU labor and 
services, he is not a partner. But otherwise, if he is to participate in 
the profits, and has an interest therein, as profits. 

One who is to share in the profits of trade, as profits, ought also,j9rt- 
ma facie, to bear a share of the loi>8, as partner. — Hodgman y. Smith, 
13 Barbour's Supreme Court R.. p. 302 » (1853.) 

Hand, J., cited Smith v. Waters^ 2 Barn, ii Cress., 401 ; Oould v. 
Gould, 6 Wend., 263 ; 3 Kent., 28 ; Peacock v. Peacock, 16 Ves., 50 ; 
Coll. on Part., § 167, et seq. ; 18 Wend., 185 ; Perkins' Coll. on Part., 
|g 35, 44, and notes; Champion v. Bostwivk, 18 Wend., 184; Ex. 
Parte Hamper, 17 Ves., 404 ; Vunderhurgh v. Hull, 20 Wend., 70 ; 8 
Kent., 33 ; Grace v. Smiih, 2 W. Bl, 1000 ; Bob. v. BaUey, 16 John., 
84 ; Coll. on Part., §§ 16, 81, and notes. 



PARTNERS— BILL ADDRESSED TO FIRM, ACCEPTED BY 
ONLY ONE OF THE PARTNERS. 

If a bill be accepted in the name of one partner only, and not in 
tliat of the firm, yet if the bill be addressed to the firm, all the mem- 
bers of it, whether dormant or not, will be bound by such acceptance. — 
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Biaeh v. The State Bank, 2 Carter's lad'mna Supieme Court Rep., p. 
488, (1853.) 



PARTNERS— BILL OF EXCHANGE DRAWN ON FIRM, AC- 
CEPTED BY ONE OF THE PARTNERS, IN THE NAME 
OF THE FIRM. 

A bill of exchange was drawn on a firm, and was accepted by one 
of the partners in the name of the firm. Tlie bill included an individ- 
ual debt due by the one accepting, and also a debt due by the firm. 
The other, and then only surviving member, pleaded the general issue 
under oath. JHeld^ that the drawers could recover on the bill the 
amount of the firm-debt included in it. 

If the drawers could have shown previous authority to the pai-tner to 
accept the bill, or a subsequent approbation of the act, they could have 
recovered the whole smount. 

» A partial want or failure of consideration avoids a bill of exchange 
only pro tanto ; but where the consideration is illegal in part, then it 
avoids the bill in toto. Gamble and another v. Grimes, 2 Carter's Ju- 
diciary Supreme Court Rep., page 392, (1853.) 

Pbrkin, J.,'cited.— See note Z to p. 46, 8 Ed., Chit, on Bills; Chit, 
on Bills Supra; U. S. v. Bradley, 10 Peters (U. S.) 343 ; Ch?t. on 
Cont.« 7, Am. ed., 256 ; Coll. on Part 3, Am. ed., Robinson v. Bland, 
2 Burr., 1082; Sergeant Peake's notes to Barber v. Backhouse, 1 
Peake, 61 ; " Wintle v. Crowther, given in Chit on Bills, Supra. 
Greenl'. overruled cas., p. 405 ; United States v. Morgan ;" Spahr v, 
Hollingshead, 8 Blackf.. 415 



PARTNERS IN A RAILROAD CONTRACT— HOLDER OF 
OVERDUE NEGOTIABLE NOTE, HOW FAR SUBJECT IN 
HIS HANDS TO EQUITIES. 

One partner has no right, in payment of his own personal debt, to 
give, merely of his own accord, to his co-partner, the promissory note 
of another firm in which the former wa9 also a partner at the same 
time. 

A. and B. were partners in a railroad contract. A. and C. were at 
the same tune partners in a furnace property at a different place. A. 
received $8000 on account of the railroad contract, and, without the 
assent or knowledge of C, gave B. a promissory note in the name of 
A. and C. for $4000, the one half of the amount so received. After- 
wards A. received credit on the books of the furnace concern for above 
$3000, for goods furnished by him to that concern, and which, it was 
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alleged, on part of plaintiff, were in part paid for by the money received 
on the railroad contract. 

In a suit for the use of the holder of the note against C, it was held, 
that the mere fact that the ^oods had been furnished by A. to the fur- 
nace concern and there credited to A., did not create a liability in C. to 
pay to B., or to his transferee, any part of the said nott;, the same hav- 
ing been transferred after it was due. 

The holder of an overdue negotiable note is in the same position as 
to it as the payee from whom he received it. It is subject in his hands 
to the equities to which it was subject between the original p trties. 
GlayCottrelL 18 Pennsylvania Supreme Court Rep., page 408, (1853.) 

Parker, with whom was Candor, for plamtiff in error, cited 4 
Cowen, 282, Reynolds v. Cleveland. 

CoRNYN, and J. T. Hale, with whom was Benedict, for defendant in 
error, cited 2 W. & Sen, 152 ; 4 Ser. & R., 397 ; Collier on Partner- 
ship, 279, '80, '81 ; 4 Johns. R., 271 ; 11 Wend., 75 ;. 12 Ser. & R, 
13; 4 W. & Sen, 290; 8 W. <k Sen, 63 ; 5 W. & Sen, 554 ; 6 
Barn, 492; 12 Peters, 221; Story on Partnership, 110; Story on 
Contracte, 3d ed., 226-7 ; 14 Wend., 133 ; 16 Johns. R., 134; Story 
on Contracts, 3d ed., 224 Story on Partnership, 203, . top page, § 
128, 2d ed. ; 3 Hill R., 279; Story on Agency, 125, 165 ; 3 Kent, | 
43, 4th ed. ; Gow. on Partnership, pages 42, 49, 56, 3d dd., Collier, 
261, 2d ed. 

Woodward, J., cited Baird <k Cochru\, v. Dowling^ 4 Ser. h R., 
Noble V. McChintock^ 2 W. <fe Ser., 155 ; Heller v. BrighU, 4 Harris, 
899 ; Evergheim v. Ensworth, 7 Wend., 236 ; Rogers v. Bateheler^ 12 
Peters, 230; Jaques v. Marquand, 6 Cowen's R., 497; Onondaga 
Bank v. De Puy^ 17 Wendell, 47 ; Holmes v. Burton, 9 Vermont 
Rep., 262 ; Oraeffy. ffitchman, 5 Watts, 454; Crreene v. Tanner, 8 
Metcalf, 411 ; Oatram v. Jacobs, 9 Metcalf, 454 ; Thorn v. Smith, 2 
Wendell, 365; Snyder v. Riley, 6 Barn, 164; Lancaster Bdnk v. 
Woodwardy decided at the present term. 



PARTNERS IN THE SINGLE TRANSACTION OF CON- 
STRUCTING A RAIL ROAD— STATUTE OF LIMITA- 
TION, 

The statute of limitations is applied with the same effect in a court 
of equity as in a court of law. 

Two persons were partners in the single transaction of constructing a 
railroad, and one of them received the whole of the price for such con- 
struction, ffeld^ that the other could maintain assumpsit for his share, 
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and that the statate of limitations began to run from the time when 
such action could have been instituted. — Hamilton v. Hamilton'i 
ExeeutQr*s, 18 Pennsylvania Suprenl^ Goort Rep., page 20, (1853.) 

Alden for appellant, cited Story on Partnership, pages 4*7 to 77, 
inc1u:dve; 6 Co wen, 44 L Murray v.Afun/ordf 1 East K, 363 ; Smith. 
V. O'NeilL 

CouLTBR, J., cited 2 W. C. C. R, 212, ffourquehiea v. Girard; 
GMbraith v. Moore, 2 Watts, 86 ; 1 Taunton, 572. 



PARTNERSHIP— AS TO ADMISSION OF ONE PARTNER 

When a pfM*tnerBhip is duly proved, the admission of one partner, 
will bind the firm ; bat the admi^ion of one partner m not soffioient ttr 
prove the existence of the co-partnershio as against the other partner. 
*JEvaM^ etal, v. QorrieU et al,, 1 Greene s R., p. 25, Iowa, (1849.) 



PARTNERSHIP— CONTRACT MADE BY ONE PARTNER. 

Althongh a partnership may be open and notorious in the immediate 
neighborhood of the place of business of the firnf yet if its existence be 
not known to the plaintiff, and one member of the firm make the con- 
tract with the plaintiff in his own name, and credit be, npon reasonable 
grounds, given by the plaintiff to him alone, an action upon the cod- 
tract may be sustiuned against him, without joining his co-partners as 
defendants. Bagar v. Stone, 20; Vermont R., p. 106, (1849.) 

Davis, J., cited Baldney, et al, v. Richie, 1 Stark., 338 ; Mullett v. 
Hook^ 1 Mood. <& Mark., 88 ; D$ Mantort v. Saunders, 1 B <kAd., 
398 ; Abbott on Ship , 97 ; Stanefield v. Levtf, 3 Stark., 8 ; Murray v. 
SwnerviUe-, 2 Camp., 39, n. , Cleveland v. Woodward, 15 Vt. 302. 



PARTNERSHIP-DEBT— INSOLVENCY OF TWO PARTNERS 
—DISCHARGE OF BANKRUPTCY ANNULLED AS TO 
ONE. 

If the discharge in insolvency of two partners is subsequently an- 
nulled as to one of them, a partnership-debt which has been proved 
against the firm, may be proved as a several debt against the partner 
whose discharge has been annulled, on his becoming a second time in- 
solvent. Gatee > M<ick and ano*\er, 5 Cushing's Snpreme R., p. 613, 
{1852.) 
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E. DICKINSON, for the appellant 

D. W. Alvobd, for the appellees, 

Shaw, C. J., cited Oate$ v. Mack, 4 Oush., 48 ; Barclay y. Pkeipt, 
4 Met., 397, St. 1*299, C. 67 ; WUby v. P/dimey, 15 Mass., 116, St 
1838, c. 163, § 8. 



PARTNERSHIP DISSOLVED BY DEATH OF PARTNER- 
PERSONAL PROPERTY AND CHOSES IN ACTION- 
REAL ESTATE. 

When a partnership is dissolved by the death of one or more of the 
partners, the legal title to all the personal property and choses in action 
belonging to the firm, becomes Tested^ ezclusirely in the survivor, for 
the purpose of paying the debts of the firm, and distributing the resi- 
due, if any among the paities entitled ; but as to real property, the legal 
title to the share of the deceased partner descends to his heirs at law, 
and a court of law cannot regard or protect the mere equities of 
others. 

In a court of equity, however, real estate belonging to the firm, pur- 
chased with the partnership funds and treated as partnership property, 
is considered as personal^ property ; to this extent, at least, tlmt it is 
liable to pay the debts of the firm, and the surviving partner has a claim 
upon it for that purpose, which is superior to the tiUe of the widow and 
heirs at law of the deceased partner. 

As the surviving partner is charged with the payment of the debts 
of the firm, he has the right in equity to dispose of its real estate for 
that purpose ; and, although his deed will not convey the legal title to 
a purchaser, yet it will convey this equity to him, and through it he 
mav compel the heir to convey the legal title. 

Where land is purchased by a partnership, at a sale made under a 
decree of foreclosure in chancery, and, after the death of one partner, 
the survivor files a bill to obtain the control of the real estate, for the 
purpose of paying the debts of the firm, and the land is redeemed, 
pending the suit, the redemption money stands in the place of the land 
itself, and the surviving partner is entitled to it, for the purpose of pay- 
ing the debts of the firm. Adrews' Heirs and Admr^s, v. BromC^ 
MriCr.^ et al.^ 21 Alabama Supreme Court Rep., page 437, (1853.) 

P. Phxlupb, for plaintiff in error, cited Beirs of Pugh v. Ourrie^ 6 
Ala., 448 ; Story on Partnership, 393, § 346—7 ; Barleit A Warring 
V. McBea, 4 Ala., 690 ; Cox v. MeBumey, 2 Sandford, 666 ; Bowky 
V. Adanu, 29 Eng. Chan. R., 649 ; Lyttle v. Pope, 11 B. Monroe. 
318 ; Buchan v. ISumner, 2 Barb. Chan., 199 ; 1 Story's Equity, 
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§ 68 ; ffammond v. Hammond, 2 Bland, 807 ; EgUrts v. fTood, 8 
pBige, 518 ; Ketchum v. Durkee, 1 Barb„ 480 ; Hutchinson v. Smith, 
1 Paige, 20 ; Anderson v. Tompkins, 1 Brock, 464 ; DtUmy r. Hutch- 
huon, 2 Rand., 183 ; Pia« v. OWver, 3 McLean, 29; Coll. on Partner- 
ship, §138, 1 Edwards, 226 ; Hopkin's R., 58 ; 7 Ala., 217. 

John A. Campbell, for defendant Brown, and P. Hamilton, for de- 
fendant Walker, cited Story on Partnership, 470 to 492 ; CoH. on 
Partnership, Perk, ed., § 129 ; 5 M^tcalf's R., 576 ; Dale v. Hamilton, 
5 Hare, 882; 1 Swanst., 518; 1 Russ. <k M., 45; 5 Metcalf's R, 
562 ; 10 Leigh's R., 406 ; 2 Sandford's Ch. R., 866 ; Fpberts v. Wood, 
8 Paige, 518; Story on Partnership, 127, ei. seg. ,* 5 Ala., 446 ; 19 
ib., 596; 1 Vesey, 426: 9 ib., 400; 2 Barb. Ch. R., 165; ib, 336; 
1 Hammond, 249 ; 3 Wheaton's R., 563 ; 1 Bro. C. C, 497 ; 2 Dess. 
£q. R., 471; 3 Paige, 518, Supra; 2 Sandford's Ch. R., 366; 5 
Mctoalf, 576; 2 Sandford's Ch. R„ 366; 5 Howard, 127 ; 2 Paige, 
167; 7 Ala., 233; 15 ib., 512; 1 Dam. Chan. Pr., 870; note o; 
Story Eq. PL, 389; Milford's Eq. PL, 81 ; Hoff. Ch. Pr., 345. 

Daroan, C. J., cited Story on Part., 127, et seg. ; Coll. <m Park., 
(Perkin's ed.,) 183 to 145 ; 5 Ala., 446 ; Pierce v. Tripg, Leigh, 406 ; 
Delmonic'f v. Guellaume et al,, 2 Sand. Chan., 366 ; Dyer y. Clarke, 5 
Mete, 562; 7 Vesey, 425; 5 Hare, 369; 2 Sand. Ch., 366; 5 Mete., 
Supra, • 



PARTNERSHIP— WHAT MUST BE, IN ORDER TO CON- 
STITUTE A PARTNERSHIP. 

To constitute a partnership, there must be a joint undertaking to 
share in the profits and loss. Pattison v. Blanchard, 1 Selden's Rep., 
page 186, (1853.) 



PARTY USING THE NAME OP ANOTHER PERSON, AS 
PLAINTIFF IN A SUIT, WITHOUT HIS AUTHORITY OR 
CONSENT. 

A party may use the name of another person as plaintifiP in a suit, 
without his authority or consent, upon indemnifying him for costs, if 
the use of such person's name is ^necessary to the assertion of his [ 
rights. — Haryraves, et al.^ v. L^pis, 6 Georgia R., 207, (1840.) 
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PATENT FOR LAND— OMISSION TO OBTAIN PATENT 
FOR— ENTRY BY ANOTHER PERSON. 

Where a person entered land according to law, bat omitted to obtam 
a patent for it, and another person afterwards obtained a patent front 
the United States by p|y>ceeding as if it were vacant land, knowing at 
tlie same time that it was not vacant, the patent thua obtained will be 
set aside. 

Nor is it a sufficient objection to^ decree, that the process was by 
an information in the nature of a bill in chancery, filed by the attorney 
for the United Slates. A simple bill in equity would have been better, 
but this process being so in substance, the case wiU not be dismissed 
for want of form. 

An individual owner of the land would^ in sucL a case, be entitled 
to the relief of having the patent set aside ; and the United States, as 
a landholder, must be entitled to the same. 

The deeds of conveyance filed, as exhibits, show the property to 
have been sold for two thousand dollars, and that it was afterwards 
converted^into a sugar estate. 

This is sufficient to maintain the jurisdiction of this court. 

The United States v. Hughes^ et al, 11 Howard's Supreme Court 
Rep., p. 652, (1851.) 

Mr. Crittekdsn, (Attorney-General), for the United States, cited 
3 Bl. Com., 261 ; 2 ib., 346, 348 ; The Prince's Case, 8 Co. Rep., 
20 ; The King v. Butler, 3 Levinz, 220 ; Cumming v. Forrester, 2 
Jac. & Walk., 342; Gledstanee v. Earl of Sandunch, 4 Man. & 
Giang., 1029 ; Brewster v. Weld, 6 Mod., 229 ; Attorney-General v. 
Vernm, 1 Vernon, 281, 282 ; Id., 387, 392 ; Jackson v. Lawton, 10 
Johns., 2d ; Jackson v. Hart, 12 Johns , 77 ; Seward's Lessee v. fficks, 
1 Har & McHen., 23; Lord Proprietary v. Jennings, lb., 144; 
Norwood V Attiirney- General, ex, rel, Bowen, 2 Har. & McHen., 201, 
213; Smith and Purviances v. Maryland ex, rel, Yeates, lb., 244, 
262 ; Miller v. Twitty, 3 Dev. Bat., 14 ; 1 Story's Eq., 121, 165, 167 ; 
Polk*s Leeset v. Wendell, 9 Cranch, 99 ; 1 Land Laws, 224; United 
States, Act of 24th April, 1820; 1 Land Laws, 323 ; Wilcox v. Jaek'^ 
son, 13 Peters, 498; 1 Land Laws, 190 ; 1 Land Laws, 281 ; 2 Land 
Laws, No. 220, 221 ; GarroU v. Saford, 3 Howard, 461. 

Mr. HisNDERSON, for the appellees, cited Story, Eq. PI, § 49, and g 
8 ; ConskUv S., art 3, § 2 ; Judiciary Act of 1789, § 11 ; Treasury 
Department, 15th May, 1820, § 1, § 7 ; same Act, §§ 3, 5 and 8 ; Act 
of 1789, § 11; 2 March, 1833, § 1 ; 4th Julv, 1831, § 6; 6 Com. 
Di<(., tit. Patent, (¥.,) pp. 280, 281 ; ib.. p. 281 (F. 4) ; 6 Pet. 35; 
*: Cranch., 82 ; s'Pet., 668 ; 3 How., 104 : 9 Wlieat., 907 ; 6 Cranck, 
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132; 6 Cranch., 137; 6 Cranch., 135 ; Presidnnt Jackson's Instruc- 
tioD, 2 Pub. Land Laws, No. 60, 08 ; Instructions 4 and 5 ; Opin. At- 
lorney-General, vol. 11, No. 67, pp. 86 and 87 ; ib., No. 88, Land 
Laws, 402 ; 6 Peters, 494-497 ; 11 Petei-s, 166 ; 1 Howard, 266 ; 3 
Howard, 104 and 317; 8 Howard, 121; Act. 18th May, 1796, § 2, 
Land Laws, 50, 51 ; Act of 6th March, 1820, § 6, Land Laws, 322; 
Act of 12tb April, 1814, Land Laws, 244 ; 5t^ February, 1813, Land 
Laws, 226; 2 Land Laws, 539, No. 478; 2 Land Laws, Op., Nos. 
220 and 221 ; 3 How., 664, 665 ; 13 Pet., 519 ; 4 How., 502 ; 2 
Land Laws, No. 399 ; 2 Land Laws, p. 384, No. 309 ; 2 Land Laws, 
p. 126, No. 81 ; 2 Land Laws, p. 112, No. 72 ; ib., p. 118, No. 77 ; 
2 Land Laws, p. 384, No. 309. 

Mr. Jusnos Gaibon, cited JSRng et al. v. The United States j 3 
How., 773. 



PATENT MEDICINE-LABEL— INJUNCTION. 

The plaintiff invented and sold a medicine under his own name. The 
defendant abo made and sold a similar medidne, and on his labels he 
naed the plaintiff's name and certain certificates given of the efficacy of 
the plaintiff's medicine, in such an ingenious manner, na prima facie, 
though not in fact, to appropriate and apply them to his own medicine. 
HM, that although there were other differenoes in the mode of selling, 
the proceeding was wrongful, and the defendant was restrained by in- 
junction. — Franke r. Weaver, 10 Beavan's R., p. 297, Eng., (1849.) 

Sjkbebslt^ Turner and Hinobston, cited Knot v. Morgan, 2 Keen., 
218 \ &out Y. Aleploglu, 6 Beavan, 69, n. ; Croft y. Day^ 7 BeavaQ, 84. 



PATENT— PRIOR INVENTION. 

It is not enough to defeat a patent already issued that another eon- 
oeiTed the posaibility of effectii^p what the patentee aoeomplished. 

To constitnte a prior inTention, the party alleged to have produced 
it must hare proceeded so Oar as to have reduced his idea to practice and 
embodied it in some distinct form. — Farkhuret v. Kinsman, 1 Blatoh- 
ford's Circuit Court R., p. 488, (1852.) 



PATENT— RETURN OF PAPERS FOR INFORMALITY. 
Oa a motioD on affidavits, to dissolve an injunction n a ptttent suil^ 
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the defendant's proofs must overcome the equity of the bill and the 
evidence in its support, or the motion will be denied. 

Although the papers, on an application for a patent, are returned 
from the Patent Office for informality, yet if the application is followed 
up with reasonable diligence, and the patent is granted, the right of the 
patentee will not be defeated, although he sold the patented article af- 
ter his application and before the granting of his patent. 

To constitute an inventor, it is not necessary he should have the 
manual skill to make drawings. If he furnishes the ideas to produce 
the result, he is entitled to avail himself of the mechanical skill of others 
to carry out his contrivance in practice. 

An applicant for a patent cannot be prejudiced by the failure of the 
officers of the patent office to give information of his application to a 
person who makes inquiry there in regard to it. — SparlUnan v. Higgini^ 
1 Blatchford's Circuit Court R., p 206, (1862.) 



PATENT RIGHT UNDER ENGLISH PATENT, ENFORCED 
AGAINST FOREIGNERS WHILE IN ENGLAND. 

The exclusive right, under an English patent, will be enforced against 
foreigners while in England, in the same way and to the same extent as 
it would against British subjects. Therefore, in a caae in which the 
foreign owners of a ship caused to be made in their own country, and 
attached to their vessel a steam screw propeller, the manufacture and 
use of which were unrestricted by law there, but restricted in England 
by a patent, and afterwards sent the vessel, with a cargo, for the pur- 
poses of trade to England, the use of the steam propeller was restrained 
by injunction while the vessel should be within the waters covered by 
the English patent. 

Where a patent is new, the court considers the proof of the title in 
the patentee to be wanting, inasmuch, as the public have had no oppor- 
tunity of contesting the validity thereof, and, therefore, refuses to inter- 
fere by injunction until the title has been established at law ;' but in a 
case where there has been long enjoyment (including user) under a 
patent, the public have had an opportunity of contesting the patent, 
and the fact of their not having done so successfully, is at least prima 
fade evidence that the title of the patentee is good ; and the court 
therefore interferes, in such a case, before the right is established at 
law. — CoHdweU v. Van Vlissengen, 9 English Law and Equity R.> .p. 
51, (1862.) 



PAUPER— SETTLEMENT—INFANT CHILD. 
A Ie{|^timate infant dvid takes the settlement of its fathofi if he haa 
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erne, in preference to that of its mother, acquirod bj a subsequent 
marriage. 

Therefore, where a pauper was the legitimate child of L., whose set- 
tlement was in O., and its mother, before the birth of the child, was 
married to T., whose settlement was in B., where the child was born, it 
was held, that such child took the settlement of its father in O., and 
not that of its mother, acquired by marriage in B. 

But if the mother, after the death of the father, acquire a settle- 
ment in her own right, such settlement is communicated to her child. 

An illegitimate infant child takes the settlement of its mother ac- 
quired by marriage. — The Town of Oxford v. TU Town of Bethany, - 
19 Conn. R., p. 229, (1849.) 

Phelps and Blackman, cited 3 Bums' Just., 89^3 ; Woodend v. 
Pauhpury, 2 Ld. Raym., 1478; S. C, 2 Stra., 746; 3 Salk., 269; 
Freetown v. Taunton, 16 Mass., 52 ; Scituate y, Hanover, 7 Pick.. 148 ; 
Fairfield v. Canaan, 7 Greenl., 90 ; Farsonjield v. Kennebunkport, 4 
Greenl., 47 ; Wells v. West Haven, 6 Verm., 822 ; 2 Sw. Dig., 822 ; 
^ew Haven v. Newtown^ 12 Conn., 165, 170; Sterling v. Flainfield^ 
4 Conn., 114, 116; Bozrah y. Stonington, 4 Conn., 873 ; Newtown v. 
Stratford, 3 Conn., 600. 



PAYMENT AT PARTICULAR PLACE— NOTE. 

To enable the plaintiff to maintain an action upon a promissory note, 
made payable at a particular time and place, it is not necessary to aver 
and prove its presentment at the time and place named therein. If the 
maker was there, prepared to pay it, that is matter of defence to bo 
pleaded and established by him. 

Although the maker was at the place of payment, at the time named, 
prepared to make payment of the note, and the holder was not there 
to receive the money, yet if he subsequently demand payment there, 
and connot obtain it, he may maintain an action against the maker to 
recover the amount. — Lyon v. WilUameon et al.^ 27 Maine R., p. 149, 
(1849.) 

Sheflbt, J., cited Bacon v. Dyer, 8 Fairf., 19 ; Wallace v. McCon- 
neU, 13 Peters, 136. 

PAYMENT — COERCION BY OPERATION OF LAW — 
EQUITY AND GOOD CONSCIENCE THE REVERSE. 

Where the plaintiff by operation of law is compelled to pay a debt, 
which in equity and good conscience the defendant should have kept 
from being so claimed and paid, an actioi: may be maintained to recover 
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of the defendant the amount so paid. — Tieonic Bank y. Smu^^ ST 
Maine R., p. 225, (1849.) 



PENAL STATUTES—CONSTRUCTION OF. 

Penal statutes are to be construed strictly, and cannot be extended, 
b) implication, to cases not falling within their terms. 

Such statutes of a local character, i-eferring to persons, places, or 
things, unless otherwise expressed, are lo be confined to such peisons, 
plac«;s, or things, as existed at the time of their passage. — Hail v. 2%f 
State of Ohio, 20 Ohio Supreme Coun R., p. 7 and 16, (1852.) 



PENCIL MARK— MEMORANDUM MADE IN PENCIL 
MARK, FOUND IN POCKET-BOOK, TAKEN FROM PRIS- 
ONER WHEN ARRESTED. 

A memorandum made in pencil, in the pocket-book taken from the 
custody of the accused, upon his arrest, may be read in evidence, with- 
out proof of its execution. — WhaUy v. The State of Geargiay 11 Cobb 
Georgia Supreme Court R., p. 124, (1863.) 



PERSONAL INJURIES ^EXORBITANT DAMAGE — ^NEW 

TRIAL. 

In suits for personal injuries, where the court must conclude from 
the exorbitancy of the damages, that the jury acted from passion, par- 
tiality, or corruption, the verdict will be set aside. — Lanff et al., y. Hop- 
kina et al., 10 Georgia R., p. 37, (1852.) 



PERSONAL INJURIES— INJURIES TO THIRD PERSONS, 
RESULTING FROM THE NEGLIGENCE OF PERSONS 
EMPLOYED BY OFFICERS OF THE CORPORATION OF 
THE CITY OF NEW YORK. 

The corporation of the city of New York is liable for injuries to third 
persons, resulting from the negligence of persons employed by officers 
of the Corporation, in the repair of its public sewers. — Lloyd v. The 
Mayor, de., of New York, 1 Selden's Itep., p. 369, (1853.) 

A. J. WiLLABD, for appellants, cited Baiky v. Hie Mayor, <£?(?., of 
New York, 3 Hill, 531 ; 8. C, 2 Denio, 483 ; Bali v. Smith, 2 Bing., 
156 ; Hatrie y. Baker^ 4 M. k S., 27 ; Jones r. Bird, 6 B, k Aid., 
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83Y ; Sutton v. Clark, 6 Taun , 29 ; Governors, cfcc, (f Cast PlaU 
Manufactory v. Meredith, 4 T. R., 794 ; Wilson v. Ths Mayor, die, of 
New York, 1 Denio, 695 ; Whitejield v. Lord Le Despencer, Cowper, 
754 ; Bailey v. The Mayor, dc, of New York, cited above ; U, S. 
Bank v. Planters* Bank, 9 Wheat., 907 ; 8 Peters, 898 ; 2 R. L., p. 
407, § 175; Furze v. The Mayor, dbc., of New York, a Hill, 612. 

G. W. Stevens, for appellants, cited 1 R. L., 407, § 176 ; 400, g » 
178 ; 2 R. L., 407, § 175 ; Henley v. The Mayor, dc , of Lyme Regis., 
6 Bing., 91 ; S. C, in error, 1 Bing., N. C, 222 ; Wihon v. The Mayor, 
«fo?.i ^ New York, 1 Denio, 595; The Mayor, dc , of New York v. 
Furze, 3 Hill, 612 ; Loomis v. 7'ernj, 17 Wend., 496; Bird v. Hol- 
brooke 4 Bing., 628 ; Corporation Ordinances of N. Y., ed. of 1845, p. 
j302, 304 ; TTe/rfv. The Gas Light Co,, I Starkie, 150 ; Rhodes v. Giiy 
of Cleveland, 10 Ohio R., 159; McComhs v. Citif of Akron, 16 Ohio 
B., 474; Bailey v. The Mayor, dbc , of New York, 3 Hill, 531 ; S. C. 
in error, 2 Denio, 433 ; Boom v. City of Utica, 2 Barb. S. 0. R., 104 ; 
Brower v. The Mayor, life., of New York, 3 Barb. 8. C. Rep., 254 ; 
Delmonico v. The Mayor, dtc., of New York, 1 Sandf. S. C. Rep., 222 ; 
Rochester White Lead Co. v. City of Rochester, 3 Comst., 463 ; Laws 
1849, p. 282, § 16 ; p. 283, §20; 3 Black. Com., 216; 2 Selwvn's N. 
P., 300 ; Rose v. Miles, 4 M. & S., 101 ; Pierce v. Dart, 7 Cow., 609 ; 
Brower v. The Mayor, dtc, of New York ; Baptist Church v. Sche- 
nectady d Troy R. R, Co., Barb., 79. 

Foot, J., cited Wilson v. The Mayor, <tc., of New York, 1 Denio, 
595 ; Bailey v. same, 3 Hill R., 531 ; S. C. Opin. of Hand Senator, 2 
Denio, 450 ; Rochester White Lead Co. v. The City of Rochester, 3 
Comst. R., 463. 



PERSONAL PROPERTY— RECOVERY OF, UNDER THE 

CODE. 

An action to recover the possession of personal property, under the 
•ode, cannot be maintained unless the defendant had the possession of 
the property, either in law or in fact, at the time the suit was com- 
menced. — Brockway v. Bumap, 12 Barbour's Supreme Court R., p. 
347, (1863,) N.Y. 

WiLLARD, J., cited Roberts v. Randel, 8 Sandf., 707 ; S. C, 6 
How , 327 ; Panghurn, v. Patridge, 7 John., 140 ; Hopkins v. Hopkins, 
10 John., 369, 372 ; Cummings v. Vorce, 3 HilL, 287 ; Barrett v. War- 
ren, id., 348 ; Pierce v. Dyke, 6 Hill., 613 ; Nef v. Thompson dt Ide, 
8 Barb., 213 ; Coxy v. Hotailing, 1 Hill., 311, § 206, et seq. ; Rev., 8 
R. S., 2d ei, 767 ; 2 R. S., 522 ; Allen v. Crary, 10 Wend^ 849 ; 
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Dunham v. Wyckoff^ S Wend,, 280 ; Chapman v. Andrews, 3 Wcni, 
242 ; 8 Wend., 613 ; V Cowen, 736 ; 10 Mas*. Rep., 126 v 6 Wend, 
368. 



PERJURY— TESTIMONY OF A SINOLB WITNESS. 

On a trial for perjury, the testimony of a single witness is sufficieni 
to prove that the defendant swore as is alleged in the indictment. 

When a party is indicted for perjury in giving testimony on the trial 
of an issue in court, proof that his testimony was admitted on that trial 
is not sufficient to warrant a jury, upon the trial of the indictment^ to 
infer that such t^^stimony was material to the issue. 

Perjury may be committed by wilfully false swearing in a point 
which is only circumstantially material to the question in dispute.— »• 
Commonwealth v. Pollard^ 12 Met. Rep., p. 225, Mass., (1849.) 

Hubbard, J., cited 4 Bl. Com., 137 ; The King v. Dowlin, 5 T. R., 
311:; Commonwealth v. Kidght, 12 Mass., 274 ; 3 Stnrk. Ev , 1143; 
The Kingy. Prendergast, Jebb's Cr. Cas., 64 ; Roscoe Or. Ev., 2d ed.. 
764 ; Laiston's Case, 2 Rol. R., 41 ; Rex v. Grlepe, 1 Ld. Raym., 266 ; 
12 Mod , 139. 



PHYSICIAN— STANDARD MEDICAL BOOKS— EYIDENCE. 

Tlie law implies an undertaking on the part of every medical practi* 
ttoner, that he will use an ordinary degree of care and skill in his prac* 
tice, and will hold him liable for gross carelessness or unskilful ness. 

A physician is expected to practice according to his professed and 
avowed system. 

Standard medical books are admissible as evidence of the aulhor^s 
opinion upon questions of medical skill and practice, involved in a (rial 
of a cause. — Bowman v. Woods, 1 Greene's R., p. 441, Iowa, (1849.) 



PHYSICIAN USING MEANS WITH INTENT TO DESTROY 
THE CHILD OF WHICH A FEMALE IS PREGNANT— 
WHAT IF, BY USE OF SUCH MEANS AND WITH SUCH 
INTENT, THE DEATH OF THE MOTHER EN SUE- 
USING MEANS WITH INTENT TO PROCURE THE MIS- 
CARRIAGE OF A PREGNANT FEMALE— WHAT IF, BY 

» SUCH MEANS AND WITH SUCH INTENT, THE DEATH 
OF THE MOTHER BE OCCASIONED. 

When dea^h ensues by the act of on€ in the pursuit of an unlawful 
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design, witbout intent to kill, it is murder or manslaughter, as the in- 
tended offence was felony or a misdemeanor. 

Any crime liable to be punished in the State prison, is a felony. 

The using of any means, with intent to destroy the child of which a 
female is pregnant, and* the destroying of the child thereby before its 
birth, unless done to preserve the life of the mother, constitute k felony. 

If, by the use of such means and with such intent, the death of the 
mother be occasioned, it is murder. 

The using of means, with intent to procure the miscarriage of a preg- 
nant female, and the procuring of the miscarriage thereby, unless dono. 
to preserve the life of the mother, is a misdemeanor, 

if, b} the use of such means and with such intent, the death of the 
mother be occasioned, it is manslaughter. 

If, upon such a chaise in an indictment, a verdict of murder, it will 
be reversed for error. 

To procure an abortion, as to a female, pregnant, hut not quick with 
child, was not, at the common law, an offence, if done with her con- 
sent. 

By our statute, the procuring of an abortion is an offence, whether 
the child had quickened or not, and whether with or without tlie con- 
sent of the mother. — Smith, plaintiff in error v. The State, 83 Maine 
Supreme Court Rep., p. 48, (1853.) 

Clifpord, for plaintiff in error, cited State v. Smith, 32 Maine, 369 ; 
People V. Enochy 13 Wend., 173 ; People v. Allen, 5 Denio, 76 ; Comm, 
V. Tuck, 20 Pick., 362 ; 1 Stark, on Plead.. 219, 222-3-4 ; U, S., v. 
ijhoding, 12 Wheat., 476 ; Archb. on Plead., 20 ; 1 Chitty, Co. Plead., 
231, margin, 289 ; 3 Chitty 's Cr. L., 722 ; People v. Lohman, 2 Barb. 
S. C. R., 216; same case, 1 Comstock, 379; Rex. v. Neville, 1 Mod., 
295 ; Bex. v. Alsop, Holt, 405 ; 3 Dyer, 363, PL, 25 ; Rex. v. Tucker^ 

1 L'd Raym., 442 ; U. S. v. Mills, 7 Pet., 142; 1 Chitty's Cr. L., 
280, 4th ed. ; Brown v. Comm., 8 Mass., 65 ; Comm v. Maxwell, 2 
Mass., 131 ; Comm, v. Putnam, 1 Pick., 139; Comm. v. Balkam, 3 
Pick., 283 ; Updegraffs. Comm., 6 ; S. <fe R", 5 ; Davis' Prec, forms 

2 and 8 ; 3 Chitty's Cr. L., 656, Margin 798 ; Comm. v. Parker, 9 
Mete, 263 ; Comm. v. Banks, 9 Mass., 387 ; People v. Jackson, 3 
Hill.. 92; 1 Black. Comm., 129; Foster's Cr. L., 268; 3 Chit., Cr. 
L., 729, 4th ed ; People v. Enoch, 13 Wend., 175 ; Wharton's Prec. 
of Indict.. 109, n. 5, and forms 108 to 118; Dav. Prec, p. 34; 1 
East's P. C. chap. 5, sect. 17-2 ; 1 Russ. on Cr. <b M., 522, chap. 6 ; 
8 Chitty's C L., 798, forms of C. L., Court ; 1 Bouvier's Dec. Abor- 
tion. 

Tallmast, Attorney -General for the State, cited State v. Temple, 12 
Maine, 214; 1 Chitty's Cr. Law, 233 ; Russ. & Ry. C. C, 445; People 
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r« Lohman, 2 Barb. S. C, 216; 1 Comstoek, 379; WharUm's Preco 
dents, 54 ; Roscoe's Or. Ev., 2d ed., 653 ; Foster, 261 ; 1 Russell Cr., 
482 ; 3 Chitty's Cr. L., 729 ; United States v. Boss, 1 Gall., 629 ; T 
Dean, 126, ch. 212. Art. 3. § 20; People v. Rector, 19 Wend.. 660; 
1 Hale P. C, 429 ; 1 Russ. Cr., 454 ; 9 Mats., 387 ; 9 Mete, 101 % 
Comm. V. York, id^ 265 ; Comm. v. Parker^ 2 Ashmead, 227 ; Comm, 
V. Keeper of the Priion, Foster, 261. 

Tannky, J., cited 2 Chitty's Cr. Law, 729 ; 1 Hale's P. C, 429 ; 
Commonwealth v. Parker, 9 Mete., 263; 1 Russell mi dr., 454 ; Fos- 
ter's, 268; Kel., 117; 2 CMtly's Cr. Law, 729; Commonwealth v. 
Bangs, 9 Mass., 387 ; United. States r. Ross, 1 Gal., 624 ; Revised 
Statutes, ch. 167, Sec. 2 ; R. S., ch. 160, Sec. 13 ; Chitty's Med. Jur^ 
410 ; Chilty's Med. Jur., 410 and 411. 



. PIGEONS— LARCENY. 

Pigeons kept in an ordinary dove-cot, having liberty of ingress and 
egress at all times, by means of holes at the top, may be the subjects 
of larceny. — ReginaY. Cheqfor, 8 English Law and Equity R., p. 599, 
(1852.) 



PLANK ROAD COMPANY. 

Where, after a plank road company had completed their road, and' 
put the same in use, and had erected a t<^l-gate thereon, opposite the 
defendant's land, the defendant opened and worked a road on his own 
bind, parallel to and adjoining the plank road, so that the same was 
passable for travellers, and was used by them to avoid the toll-ffate, to 
the prejudice of, and loss of toll to, the company. Held^ that the court 
had power to restrain the defendant by a perpetual injunction, from 
keupmg bis said road open, or permitting it to be kept open, so as lo 
be used by the pubKc for travel ; and to order the same to be so closed 
as to hinder persons travelling upon the plank road from using it as an 
open road.— ^u6ur» and Cato Plank Road Co. v. Douglas. 12 Bar- 
bour's Supreme Court Rep., p. 553, (1853,) N. Y. 

Johnson, J., cited Croton Turnpike Co. v. Rgder, 1 John., ch. 61 1 ; 
Ogden v. Gibbons, 4 id., 150 ; Newburgh Turnpike Co. v. Miller, id., 
101 to 110 ; Story's Eq., § 927 ; Broom's Legal Max., 161 ; 5 John., 
ch. 11 L 
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POISON— ERGOT, EVIDENCE, ABORTION. 

The court permitied the State to prove that it was the popular 
epmion that ergot would produce abortion. The evideuee show^ed that , 
ergot was administered to the deceased shortly hefore her death. 
Held,, that the fact proved might show a motive for administering it, 
and the intention with which it was done, and hence was admissible. 
Carter y. The Slate, 2 Carter's Supreme Court Rep., page 617, (1853») 
Indiana. 

POUND KEEPER 

If a pound-keeper drive from the pound to his bam or pasture, 
creatures which have been legally impounded, for the purpose of more 
conveniently furnishing them witli food and drink, he therefore loses 
his leffal control over them. — Bills v. KvMon, I Foster's Reports, page 
448, (1852,) New Hampshire. 

POWER OF ATTORNEY— TO CONFESS JUDGMENT. 

A simple power from a principal to his attorney, authorizii^ him to 
confess judgment in favor of a third person, which is unsupported by 
a consideration, and is not given as a security for a debt, or to render a 
security effectual, until executed, is revocable at the pleasure of the 
principal. — Evans v. Feame, Crenshaw dt Co,, 16 Alabama R., p. 689» 
(1849.) 



PRESCRIPTION— RIGHT OF WAY— CHANGE OF WAY— ' 
NEW WAY—OLD WAY— REMOVAL OF BRIDGE. 

Where the owner of lands, across which others have a prescriptive 
right of way, for his own convenience closes such way and opens 
another across other parts of his lands for the use of those having the 
right, and they assent to the change, and use the new way for a period . 
less than twenty years ; the owner cannot close such new way and 
prevent its use, without first restoring the old one to its former con- 
dition. 

If the owner of the lands, without restoring the old way, remove 
a bridge over a stream crossing the new one, those having the pre- 
scriptive right to the old way may rebuild the bridge, or fill the stream 
where such bridfire stood, doing as litile dao&age as possible to the 
owner of the land, and eontiaue the use of the new way, until the old 
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one k restored. — Hamilton against White and White^ 1 Seidell's Re- 
ports, page 9, (1852,) N. Y. 

RuGGLBS, Ch. J., RiignoldB y. Edtoards^ Willes' Rep., 282 ; ffom$ 
r. Widelake, Yelverton, 141. ^ 



PRESIDENT OF BANK— CHANGE OF NOTES. 

Where the presid^t of a bank, who is the maker of an endorsed 
note discounted hj it, procures a third person cognizant of the facts, to 
make a new note of the same tenor und amount, which he endorses and 
exchanges for his own, and delivers that to the maker of the new note 
for his seeurity, making entries in the books of the bank indicating thai 
the first note is paid and the second discounted : held, that the first 
note was not paid, but remained in force against both maker and en-- 
doner.— The Highland Bank v. JDuboU, 5 Deuio's R, p; 558, N. ¥., 
(1850.) 



PRINCIPAL AND AGENT— AUTHORITY "TO AGENT TO 

SETTLE." 

Authority to an agent '< to settle*' does not authorise him to submit 
to arbitration the matters in dispute. — Huber y. Zimmerman, 21 Ala- 
bama Supreme Court R., p. 488, (1853.) 

Percy Walker, for plaintiff in error, cited Russell on Arbitration, 
»2; 9 Ala., 755; 1 id., 278 ; 8 B.irn. & Cress.. 16; Scarborough v. 
Reynolds, 12 Ala., 252 ; Smith v. McQehee, 14 Ala., 404. 

, G, N. Stewart, contra, cited Scarborough v. Reynolds, 12 Aia., 
252; Smith v. JfcGehee, 14 id., 404. 

Chilton, J., cited Scarborough v. ^ Reynolds, 12 Ala., 252 ; Story on 
Agency, 14, § 13; 8 Barn. & Cress., 16. 



PRINCIPAL AND AGENT— NEGLECT OF AGENT TO PER- 
FORM A DUTY. 

Where an agent neglects to perform a duty, which hb principal owes 
to third persons who are thereby injured, tlieir remedy is against the 
principal and not the agent. — Denny v. The Manhattan Company, 5 
Denio^s R., p. 639, N. Y., (1850.) 
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PRINCIPAL AND AGENT— SEALED INSTRUMENT PUR- 
PORTING TO BE DEED OF PRINCIPAL BY AGENT. 

An agent who executes, as such, a sealed instrument, purporting to 
be the deed of his principal, does not bind himself thereby, unless the 
instrument contains an expressing of his personal undertaking to per- 
form the contract on behalf of his principtil. — Abbey v. (7Aa«e, 6 Cusli- 
ing's Supreme Judicial Rep., page 54, (1853.) 

MxTCALF, J., cited Northampton Bank v. Fepoon, 1 1 Mass., 292 ; 
Andrews ?. Eetes, 2 Fairf., 270 ; Neip jEjigland Ins. Co., v. De Wolf, 
8 Pick.. 56; Rice v. Oove, 22 Pipk,, 161 ; Bayley on Bills, (2d Am. 
ed.,) 72, .73 ; Brinley v. Mann, 2 Cush., 337 ; S Peters, 350 ; Locke 
▼« Alexander, 1 Hawks, 416; Stetson v. Fatten, 2 Greenl., 358; 
BallouY. Talbot, 16 Mass., 401; Deliusw. Cawtkom,2 Dev., 90; 
also 13 Ad. & El , N. R., 744 ; Salter v. Kidgley, Carth., 76, and Holt, 
210 ; Hopkins v. Mehaffy, 11 S. A R., 126; Townsend v. Coming, 23 
Wend., 435 i Townsend v. Hubbard, 4 Hill, 361. 



PRIVILEGED COMMUNICATIONS— CESTUI QUE TRUST. 

Disputes arose between two cestui que trusts, in respect of the trust 
matters, and the trustee acted as solicitor for one. Held, that the 
communications between such solicitor and cestui que trust were not 
privileged as against the other. — Tugwell v. Hooper, 10 Beavan*s R., 
p. 348, Eng., (1849.) 



PRIVATE PROPERTY FOR PUBLIC USE—CONSTITU- 
TIONAL LAW— INTEREST ON AMOUNT OF DAMAGES 
FOR LAND. 

The State is liable to pay interest upon the amount of a legal appraise- 
ment of damages for land taken for public use, after a demand made 
by the party entitled, of the officers charged by law with the duty of 
making payment. 

Although the State cannot be prosecuted by an individual creditor, 
yet where the courts have acquiesced jurisdiction of the case by a law- 
ful proceeding against a public officer, interest will be directed to be 
paid where it would be in the case of an individual. 

But interest is not chargeable against the State until a lawful demand 
of the principal and a refusal of payment by the proper officer charge- 
able with that duty. — The People v. 7%e Canal Commissioners^ 5 
Demo's R., p. 401, N. Y., (1850.) 
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Whittlbset, J. cited The Chmmissioners of the Canal Funi y. Kemp- 
dkaU, 26 Wend., 404 ; Beepuhiiea ▼. MUehell, 2 Dallas, 101 ; 2 Mason^ 
C. a, 1. 



PRIVATE PROPERTT FOR PUBLIC USE— RIGHT OF EMI- 
NENT DOMAIN. 

Hie taking of private property for pnbKc use can onlj be justified 
by virtue of the sovereign rieht A eminent domain. 

Before the organization of our govemroent, this right was exercised 
throughout the civilized world, and its exercise restricted to cases of 
public necessity and just compensation. 

The provisions on tffis subject, in the Constitution of the United 
States and of the State of New Yor^, are only declaratory of a previ-' 
ottsly existing universal principle of law. 

. Where land belonging to a citisien was taken under the act of 1319, 
for the construction of we Erie Canal, and used as the bed of tfaeca* 
nal for a number of years, and was afterwards abandoned by the State, 
and the canal located in a different place ; Held, that such land, when 
no longer necessary for public use, reverted to the original owner, al- 
though the act under which it was taken declared it vested in the State, 
in fee simple. — The People v. Hugh White, 11 Barbour's Supreme 
Court R., p. 26, (1852,) N. Y. 

Parker, J., cited The act of 1817, chap. 262, sec. 3, Sess. Laws of 
1817, p. 263 ; Sess. Laws, 1819, p. 12B ; 1 R. S., 722 ; 4 Kent's Com., 
4, note d. ; 6 T. R., 107 ; 4 Kent's Com., 9; see Rep. of Canal Boards 
Ass. Doc., No. 187, of. 1841; 1 R. L., 231; Hooker y. Ulicaand 
Minden Turnpike Co., 12 Wend., 271 ; Grotius De Jur., B. & P. b. 8, 
ch. 14, § 7 ; Puf. De Jur„ Nat. et Gent., b. 8, chap. 6, § 7 ; Bynker- 
shock Quaest., Jur. Pub., b. 2, ch. 15; 1 Bl. Com., 139; 2 Kent'a 
Com., 339, Art. 5 of Amendments ; Const, of 1822, art. 7 sec. 7 ; 2 
Cowen, 818 ; 8 Wend., 100 ; 7 Peters, 243 ; 2 Kent., 339 ; Gardner 
V. Village of Newhurgh, 2 John., ch. Rep., 166; 20 John., 105, 785 ; 
17 id., 215 ; Baldwin's C. G. Rep., 219 ; 3 Stoiy's Com., 661 ; 3 Kel- 
ly, 48; 16 John., 447; 1 Wend., 262; 2 id., 472; 6 id., 461; S 
Wend., 85 ; 11 id., 150; 12 id., 98 ; 4 Hil ., 140 ; 5 Paige, 159 ; In 
the matter of Albany street, 11 Wend., 150, section 179; 2 Rev. 
Laws, 416 ; Bloodgood Mohawk and End. Railroad Oo., 18 Wend., 9^ 
59 ; Matter ot John and Cherry streets, 19 id., 659 ; Variek v. Snd^ 
5 Paige, 187; Taylor v. Porter, 4 Hill, 143; Gardners. The Trustees 
of the Tillage of Newhurgh, 2 JohR, Ch., 162. 
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PROCESS— AS TO PARTY EXECOTING PROCESS IN HIS 
OWN FAVOR. 

A party is incompetent to execute process in his own favor. — Bay- • 
hn V. Edwards, 21 Alabama Supreme Court Rep.,p. 261, (1858.) 



PROMISE TO PAY THE DEBT OF ANOTHER— FORBEAR- 
ANCE— GENERAL PROMISE MADE TO A STRANGER. 

To render a person liable on his verbal promise to pny the debt of 
another, the agreement between the parties must be founded on a suffi- 
cient consideration ; and where /orfteoran^ is alleged, there must be an 
agreement by one to pay, and by the other to forbear, and each agrree- ' 
ment must be in consideration of the other. There mttst be actual tot-^ • 
bearance by the creditor after the promise, to entitle him to recover. 

A mere general promise made to a Btranger to pay all of the honest 
debts of another, no debt being specified as included, is not to be con- - 
Btrued into a design to assume any legal responsibility ; and not being 
followed by forbearance, »fter its communication to the creditor, it en- 
tailed no liability bn the person who made the promise to pay to the 
creditor his claim. — Cohh v. Page, 17 Pennsylvania SupreJm^ Court R., 
p. 469, (1852.) 



PROMISSORY NOTE— MAKER RESIDING OUT OF THE 

STATE REQUEST OF ENDORSER TO PROCEED 

AGAINST PRINCIPAL. 

An endorser of (C promissory note, where the maker resides out of the 
State, is not discharged, if the creditor, on request, neglects to proceed 
against the principals until the note is barred, as to them, by the stat- 
ute of limitations ; there being no offer of indemnity ' to the holder 
against the conseq^uences of risk, delay, or expense. — Prior v. Gentry, * 
11 Cobb's Georgia Supreme Court R., p. 300, (1853.) 

Lumpkin, J., cited Hovoatd v. Brovm, 8 Kelly's Rep., 524 ;• PrH>r 
V. Packard, 13 Johns. R., 174; Bruce v. Edwoirds,! -Stewart** R., 11 ; 
Wright V. Simpson, d Ves., 784 ; in the matter of McKinley, 1 Johns. 
Gas., 188 ; Clason v. Morris, 10 Johns. R., 530 ; IngaUe v, DenneU, 6 
Greenl. 79 ; Crane v. Jewell, 2 Pick., 2d ed., 614. no. 1 ; Beardsley 
V. Warner, 6 Wend., 610 ; Warner v. Beardsley, 8 Wend., 199 ; Mam^ 
Chester InmManuf. Vo, v. Sweeting, 10 Wend., 162; Huffman v^ffttl- 
bert, 13 Wend., 376 377 ; Prgi v. Barker, 4 Pick., 382 ; Davis v. 
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HugginM, 3 N. Hamp. R., 231 ; OrtmghUm r. Deund, 3 Gall., 69 ; 
JToore y. Breuwird^ 20 Martin's Louis B.» 277. 



PBOMMISSORY NOTE— WANT OF CONSIDERATION BE- 
LIED ON IN DEFENCE, EVIDENCE ON ONE SIDE IN 
THE AFFIRMATIVE, ON THE OTHER IN THE NEGA- 
TIVE, OF THE FACT OF CONSIDERATION— BURDEN 
OF PROOF. 

Where a want of consideration is relied on in defence of an action 
on a promissory note ; and evidence is given on the one side in the affirm- 
ative, and on the other in the negative, of the fact of consideration, 
the burden of the proof is on the plaintiff to satisfy the jury upon ihe 
whole evidence, of that fact. — Delano v. Bartktt and another^ 6 Cush- 
ing's Supreme Judicial Court Rep., page 365, (1853.) 

T. G. Coffin for the plaintiff, cited MandevUk v. Welch, 6 Wheat. 
277; Chit. Bills, (2d ed.,) 12, 13 ; Story Notes, § 61 ; Kelly v. Jack- 
ton, 6 Peters, 622 ; Towwy v. Shook, 3 'Blackf., 267 ; Gray v. Oard- 
ner, 11 Mass., 188 ; Davis v. Jenney, 1 Met., 221. 

Fletcher, J., cited Powers v. Russell, 13 Pick., 69, 76 ; Parish v. 
Stone, 14 Pick., 198, 201 ; Davis v. Jenney, 1 Met., 221. 224; Sperry 
v. Wilcox, I Met., 267 ; Commonwealth v. Dana, 2 Met., 329, 340 ; 
Brown v. King, 5 Met., 1«73, 180; Fourlellot v. Bosehrook, 11 Met., 
460, 463 ; Jenniaon v. Slaford, 1 Cush., 168. 



PROTEST— WAIVER OF PROTEST BY ENDORSER. 

The waiver of protest by the endorser puts him in the same situation 
as if the protest had been made and proved, and, where there is no 
contradictory evidence, it is proof of demand and refusal. — Day v. 
Ridgway and Budd, 17 Pennsylvania Supreme Court R., p. 308, 
(1852.) 

See farther on this point — Story on Prom. Notes, 314; Williams 
Brobst, 10 Watts, 111; Scott v. Oreer, 10 Barr., 103; Clark v.' 
Devlin, 3 Bos. <fe Pul., 366; Foster v. Jurdeson^ 16 East., 104; Scott 
V. Greer, 10 Barr. 
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PUBLIC BRIDGES— DUTY OF REPAIRING PUBLIC 
BRIDGES ON WHOM DEVOLVES. 

In the absence of special obligation by prescription or legislative 
enactment, the duty of repairing public bridges falU on the public, 
either on the county, city, or borough in which the bridge is erected. 

« 

The Erie Canal company is not bound to keep in repair bridges 
crossing the French Creek Feeder of the Erie Canal, in the borough 
of Meadville. — MeadvUU v. Ths Erie Canal Company, 18 Pennsyl- 
vania Supreme Court Rep., page 66, (1853.) 

BuFFiNOTON, J., cited Woolryck on Ways ; 4 Law Library, top page, 
168 ; Lord Coke, 2 East Rep., 493 ; Woolryck on Ways, top page, 
159 ; King's Bench, in the case of the King v. The Inhabitants of the 
West Riding,^ Burrows, 2694 ; Rex.y. The West Riding of Yorkshire, 
2 East, 324 ; l7th Sectioi\ of the Act of Incorporation ; Pamphlet 
Laws of 1845» p. 43 ; Pamphlet Laws, 682. 



PUBLIC OFFICER—BANK ACCOUNT, WITH OFFICIAL 

ADDITION. 

Where a public officer deposits money in a bank upon an account 
kept in his own name, with his official addition, in the absence of evi- 
dence to the contrary, it is to' be regarded as his own funds, and sub- 
ject to his drB,h.^Sufartu>out v. The Mechanics Bank of New York, 5 
Denio's R., p. 655, N. Y., (1853.) 



PUFFER, AT SALE. 

A purchaser alleged, by his answer to a suit for specific performance, 
that he acted as a puffer in bidding for one lot, and also as puffer in 
bidding for another lot, which was knocked down to him ; and that he 
therefore purchased the lot, and signed the agreement for the purchase, 
as the agent of the vender ; but tire statement in his depositions of the 
circumstances attending the sifl^nature, was somewhat different from 
that in his answer, and he had signed an order on his attorney for pay- 
ment of the deposit money. 

idd, that there was not sufficient evidence of agency, and the de- 
fendant was held to have purchased on his own account. — Bennett v. 
Smith, 10 English Law and Equity R., p. 272, (1862.) 
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RA1LR0AD--AS TO THE LIABILITY OF RAILROAD PRO- 
PRIETORS, FOR DAMAGE OCCASIONED BY CON- 
STRUCTING THEIR RAILROAD THROUGH AND 
ACROSS A MILL-POND. 

Tbe proprietors of a railroad are responsible for the damages occa- 
sioned by constructing th^ir road through and across a mill-pond, au- 
thorized by the legislature to be raised iif a navigable river; although 
in erecting the dam for raising such pond, the conditions of the act are 
not complied with. — White and another v. South Shore Railroad Com-- 
pantf, 6 Cushing's Supreme Judicial Court Rep., p. 412, (1853.) 

W. Whiting and T. Rusbkll, for the petitioners, cited Commonwealth 
V. Union Fire and Marine Ins, Co., 5 Mass., 230 ; Quincy Canal v. 
Newcomh, 7 Met., 276; Cumminge y. Perham^ 1 Met.. 555 ; Charles 
River Bridge v. Warren Bridge, 7 Pick., 344, 371 ; Pijrce v. Somer9- 
worth, 10 N. H., 369, 375 ; Slee v. Bloomed Johns. Ch., 366; Plant- 
ers* Bank v. Bank of Alexandria, 10 Gill 4s J., 346; Kellogg v. The 
Union Co., 12 Conn., 7. 

J. J. Clarke, for the respondents, cited Arundel v. M'Culloch, 10 
Mass., 70; Angell on Tide Waters, 2d ed.. Ill, 115, 117; Common- 
wealth v. Church, 1 Ban*., 105 ; Coates v. New York, 7 Cow., 586 ; 
Bailey v. Mayor, d:c., of New Fork, 3 Hill, 531 ; State v. Godfrey, 3 
Fairf., 361 ; Qare^i v. Ellis, 1 Cash., 306; Mwek v. Ahd, 3 B. <feP., 
35 ; Wheeler v. Russell, 17 Mass., 258, 281 ; Robeson v. French, 12 
Met., 24; Bosworth v. Swansey, 10 Met., 363. 

Fletcher, J., cited St. 1837, c. 189. 



RAILROAD— CATTLE KILLED BY STEAM ENGINE. 

Where the cattle of a stranger are on the lands of another, adjoin- 
ing a railroad, and from whose lands they pass on to the railroad through 
a gate left open by the proprietor of such lands, and are killed by the 
engine, their owner cannot recover their value, although the railroad 
company has not complied with the 44th section of the general railroad 
act, in respeeot.to fences, at other points on the railroad. 

The true reading of that section of the statute does not require a 
railroad company to construct and maintain cattle -guards at farm^ 
crossings 6f';tbe ro*\d, but only at road-crossings. — Brooks v. New York 
and Erie Railroa» Co., 13 Barbour's Supreme Court Rep., p. 594. 
(1858.) 
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Shaxkland, J., cited Scss. Law8 of 1860. p. 233 ; Waidrm v. The 
Saratoga and Washington Railroad Co., 8 Bnrb., 890, 394 ; 6 Mass. 
R., 90; 19 John., 386; 3 Wend., l46; 7 Barb.. 808; JFaiocett v. 
North Midland Railway Company, 2 Eng. Law and Equity B., 28P; 
d9 Mainft Rep^ 807. 



RAILROAD COMPANY— ACTION AGAINST, TO RECOVER 

DAMAGES SUSTAINED WHILE PLAINTIFF WAS 

CROSSING THE RAILROAD TRACK IN A SLEIGH— 

.NEGLIGENCE AND IMPRUDENCE ON PART OF 

PLAINTIFF. 

Where, in an action against a railroad company, to recover damages 
for an injury sustained in consequence of being run against by the loco- 
motiye of the defendants, while crossing the railroad track in a sleigh, 
it appeared from the plaintiff's testimony, which was clear, explicit, 
and undisputed, that the negligence and imprudence of the person in- 
jured contributed to the injury. Heldj that the judge properly non- 
tuiUd the plaintiff, instead of submitting the question of negligence to 
the jury. — Hanng t. New York and Erie Railroad Co., 18 Barbour's 
Supreme Court Rep., p. 1, (1853.) 

F. C. Buss, for the plaintiff, cited Beers v. The ffousatonie Railroad 
Co,, 19 Conn. Rep., 666 ; Morton v. Fairbanks, 2 Pick., 368 ; Aldridge 
V. The Greai Western Railroad Co., 2 Eng. Railway Cas., 852; Davis 
V. Maxwell, 12 Mete, 286 ; Tufts v. Seahury, 2 Pick., 140; Lumby v. 
AUday, 1 Cr. & J., 301 ; 1 Stark, on Ev , 607 ; Angell on the Law of 
Carriers, §§ 27, 31, 184, 649. 669; Storee v. Gotcer, 6 Shep. Rep., 
174 ; Vaugkan v. Menlove, 3 Bing. New Rep., 468; Monroe v. Leach^ 
7 Mete., 274; Wilkinson t. Scott, 17 Mass. Rep., 249 ; Allen ▼. Kop- 
han, 2 Dana, 221 ; St. Mary's Church v. dagger^ 6 Barb., 676 ; 
Jackson y. Retts, 6 Cowen, 877 ; Hyde v. Stone, 9 id., 230 ; CWAr v. 
Dutcher, id » 674; Jackson v. Belts, id., 208 ; Jackson v. Loom$il^ 12 
Wend., 27 ; Labar v. Koplin, 4Comst., 647; Pratt v. Hull, lipohn., 
334; New Haven Steamioat and Trans. Co, v. Vanderbilt, 16 Conn. 
Rep, 420; Beers v. The Housatonic Railroad Co., 19 id., 666 ; Kim- 
rend y. Burton, 12 Shep., 39 ; Bridge v. The Ghrand Junction Railway 
Co., 8 Mees. k Wels., 244 ; Thompson' y. Bridgewater, 7 Pick., 188 ; 
Angell on Law of Carriers, g 661 ; General Railroad Act, Laws of 
1848, ch. 140, §§ 37, 38 ; Laws of 1808, ch. 140, § 37 ; Ferguson v. 
The Earl of Kinnoul, 9 Clark A Fin. Ap. Cas., 251 ; Waldron v. like 
Rensselaer and Saratoga Railroad Co.^ 8 Barb., 390; Suydam v. 
Moore and Loses, id., 368 ; Cook v. The Champlain Tr, Co., I Denio, 
91 ; Ratkbun it West v. Payne et al., 19 Wend., 399; Bird y. Sol- 
Wook, 4 Bing., 628 ; &uUU v. Swan, 19 John., 381 ; Suydam y. Moore, 
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8 Barb., 358 ; Bott v. Wilkes, 3 Barn, <fe Aid., S08 , Ohurekill r. Rm 
beeh, 15 Conn. Rep., 859 ; Angell on CarrieFB^ 549 ; Stokes v. ScUt- 
anstallj 13 Peters, 181 ; Herrings v. The WtlmingUm and Baleigk 
Railroad Co., Livingston's Law Mag., 1650» p. 51 1 ; Hunt v. The New 
Haven EaUroad Co., in N. York Common Pleas ; Laws of 1847, oh. 
450, g 1. 



H. E. Dayiib for the defendants, cited Stuart v. Simpson, I Wend., 
379 ; 4 Comst., 547-9 ; Laws ot 1848, p. 285, § 37 ; id. of 1850, p. 
211, § 39; Parker v. Adams, 12 Mete.. 415; Tindal v. The Inhab. 
of Norton, 8 Mete., 888; Butterfield v. Forrester, 11 East., 60; 
Wade V. Carr, 2 Dow. & By., 265 ; 6 C. & Payne, 875 ; Siil v. 
Brown, 9 Id., 601 ; Kinard v. Barlow, 25 Maine Rep., 49 ; Angell 
on Carriers, § 556 ; 2 Greenl. Ev., § 473 ; Lane t. Crombie, 12 Pick., 
177; Harlow v. Humiston, 6 Co wen, 189; Vennel v. Carver, 1 
Cromp. <fe Mees., 21 ; Bridge v. G. J. Railway, 3 Mees. k Wels., 
244; HartJUldv. Roper, 21 Wend., 615, 618; Smith v. Smith, 2 
Pick., 621 ; Spencer v. Utica and Schenectady Railroad Co„ 5 Barb., 
337 ; Munger v. Tonawanda Railroad Company, 4 Comst., 349. 

By the Court, Baroulo, J. The undisputed evidence introduced by 
the plaintiff, established the fact that her deceased husband whose death is 
the ^ubject of the action, w&s riding in a sleigh with another person, 
who was driving at the rapid rate of a mile in four or five minutes, 
across the tract of the railroad when the collision occurred. It also 
appenred, that near the point of mtersection, high embankments 
between the railroad and highway, render it impossible for a person 
on the highway to see the cars coming until he gets on the tract. 
Upon this state of facts, the simple question was presented to the 
Circuit judge, whether such fast driving nt such a place, constituted a 
degree of negligence that defeated the plaintiff's right of recovery. 

That the deceased was guilty of neghgence, cannot for a moment be 
doubted. A man who rushes headlong against a locomotive engine, 
without usinff the ordinary means of discovering his danger, cannot be 
said to exercise ordinary care, and the rule is well settled, that where 
the carelessness and imprudence of the person injured, contributed to 
the injury, an action for damages cannot be sustained. — Rathbum v. 
Payne, 19 Wend., 399 ; Hartfield v. Roper, 21 Wend.,^15 ; Spene^ 
V. The Utica and Schenectady Railroad Company, 5 Barb., 337 ; 
Brand ▼. The Troy and Schenectady Railroad Compuny, 8 Id., 368. 

Bat it is contended by the counsel for the plaintiff, that the question 
of negligence should have been submitted to the jury. This would 
bare been true, if there had been conflicting evidence, or if the proofs 
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had left the mattef in doubt. But when, upon tne pluntifiB own 
showing, he has no cause of action, or has defeated bis claim by his 
own misconduct, there can be no propriety in requiring the jury to pass 
upon the evidence. For if the jury should find a verdict against the 
law, the court would be bound to set it aside. In most cases, the 
result would be the same : for juries ordinarily find according to the 
direction or intimation of the Circuit Judge, where there is a strong 
preponderance of testimony. But there are cases in which this con- 
formity of opinion may not exist. We cannot shut our eyes to the fact 
that in certain controversies between the weak and the strong — between 
a humble individual and a gigantic corporation, the sympathies of the 
human mind naturally, honestly and generously', run to the assistance 
and support of the feeble, and apparently oppressed ; and that com- 
•passion will sometimes exercise over the deliberations of a jury, an in- 
tiuence which, however honorable to them as philanthropists, is wholly 
inconsistent with the principles of law and the ends of justice. There 
is, therefore, a manifest propriety in withdrawing from the considera- 
tion of the jury, those cases in which the plaintiff fails to show a right 
of recovery. 

This is by no means a new rule. In Stuart v. Simpson, 1 Wend., 
370 ; Chief Justice Savage says: "If the evidence would not authcM*- 
ize a jury to find a verdict for the plaintiff, of the court would set it 
aside if so found, as contrary to evidence, in such cases it is the duty 
of the court to non-suit the plaintiff." So, in the case of Hart field v. 
Roper, 21 Wend., 615, which was an action for running over an infant 
child while it was playing in the highway, the court held that the Qr- 
cuii Judge erred in refusmg to non-suit the plaintiff, and granted a new 
trial, without requiring the payment of costs. 

I am not, however, prepared to subscribe to the doctrine of non-suit- 
ing, to the extent of applying it in all eases, where a verdict may be set 
aside, as against evidence. 1 find cases occasionallv at the Circuit, so 
complicated or so evenly baranced, that I feel bound to submit them to a 
jury, ; and after they have found a verdict, I feel equally bound, on re- 
examination of the case, to set the verdict aside and submit it to a sec^ 
ond jury. If the second jury find a similar verdict, I suffer it to stand. 
This, I understand to be the correct practice ; Fowler v. The JEtna 
Fire Ins. Co., 1 Wend., 275 ; (Graham on New Trials.) But the case 
before us is • not of that character. The facts here are plain, simple 
and undisputed ; and upon them the law is clear that the plaintiff can- 
hot recover. The non-suit was, therefore, properly ordered, and moat 
be sustained. 

Motion to set aside non-suit denied. 
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RAILROAD COMPANY— ACT OF LEGISLATURE— DAM- 

AGE. 

When the Legislature has authorized an act, the necessaiy and natu- 
r»\ eonsequence of which is injury to the property of another, and at 
the same time has prescrihed the mode of compensation, he who does 
Uie act cannot be liable as a wrong-doer. . 

When damages Imve been ussessed by the Commissioners to a land- 
owner, for injury done him by excavations in his land for the purpose 
of a railroad, an action on the case to recover further damages cannot 
be sustained against the railroad corporation. 

I'iie assessment of damages by Commissioners is not a cumulative 
It iiiirdy, but is the substitution of one mode for another, and their de* 
cusiun is final upon the merits, subject only to the right of appeal. 

The plaintiff s buildings were supplied with water from a permanent 
spring. After an excavation had been made in his land for the pur- 
pose of a railroad, water appeared in the excavation, about fifteen feel 
below the surface of the ground, and the spring • disappeared. Dam- 
ages were assessed to liim before the excavation was made. Held^ that 
the injury to the spring must be presumed to have been considered by 
the Commissionei-s, and that an action to recover damages therefor could 
not be sustained. — Aldrieh v. Cheshire Railroad Co., 1 Foster's Rep., 
p. 359, (1852,) New Hampshire. 

WHasLER, for the defendants, cited N. H. Law's Act of November, 
1844, ch. 128, § 5; Greenkaf v. Francis, 18 Pick., 117; Acton r, 
Blundell, 12 Mees. & VV., 324 ; 18 Pick, 122. 

Gilchrist, C. J., cited Lebanon v. Olcott, l N. il. Rep., 339 ; 
Woods V. Nashna Man. Co., 4 N. U.Ciep., 527 ; Stevens v. The 
Middlesex Canal, 12 Mass., 466 ; Sieek v. The Western Inland Co^ 2 
Johns.^ 283. 



RAILROAD COMPANY— LOSS OF TRUNK. 

In an action against a railroad company, to recover damages for the 
loaa of a trunk by their negligence, the plaintiff is not a competent 
witness, although he has no other evidence. — Snow v. The Eastern Rail' 
road Co., 12 Metcalf's R., p. 44, Mass.. (1849.) 
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EAILROAD COMPANY— STOCK SUBSCRIBED AND IN- 
STALMENT PAID, BFORE BOOKS CLOSED— FORFEIT- 
ING PAYMENT— RIGHT OF FORECLOSURE. 

A party subscribing for stock, if he pay the required instalment be- 
fore thei books are closed, wil! be held to pay the residue, although he 
did not pay on each share at the time of taking the stock. 

A subscriber for stock cannot rescind his contract by forfeiting the 
payment made thereon ; the right of forfeiture belongs escclusively to the 
corporation, to be used at \U election, as the corporation may resort to 
the common law remedy of an action, on the expretss promise to pay the 
amount of the subscription. — IClein v. The Alton and Sangamon Bail- 
Xoad Company, 13 Illinois Rep., page 514, (1852.) 

Tbbat, C. J., cited Herkimer, M. and H, Co. v. Sm^all, 21 Wend., 
273 ; Hartford and New Haven Railroad Co, v. Kennedy, 12 Conn., 
499 ; Gray v. Turnpike Co,, 4 Randolph, 578 ; Instone v. Frankfort 
Bridge Co.^ 2 Bibb, 576 ; Stokes v. Lebanon and Sparta Turnpike 
Co.y 6 Humphrey, 241 ; Freeman v. Winchester, 10 S. & M., 577 ; 
Selma and Tennessee Railroad Co. v. Tipton, 6 Alabama, 577. 



RAILROAD COMPANY-SUIT AGAINST FOR LOSS OF 

COW. 

An action for negligence cannot be sustained, if the wrongful act of 
the plaintiff co-operated with the misconduct of the defendant to pro- 
duce the damages sustained. And this is so, whether the plaintiff 's 
act was negligent or wilful. 

It is an act of negligence to suffer cattle to be at large in a highway, 
at railroad crossings, therefore, where the owner of a cow suffered her 
to J)e at large in the highway, and upon a railroad track, at the usual 
time for the passenger train of cars to pass, and the cow was killed by 
the train of cars ; Held, that the owner could not recover the value of 
the. cow in an action against the railroad company. 

Although a person has the right to use the highway for the passage 
of ills cows to and from the pasture, yet he must use ordinary and 
proper care and diligence in driving them ; having reference to the 
situation of the road, and the manner in which it is used. 

Where cows are trespassers upon a railroad, their owners cannot 
maintain an action against the railroad company for running over and 
killing them by their passenger cars ; even if the death of the oo^s 
was occasioned by the gross negligence of the defendants. 

Accordingly, where it appeared that cows were pastured in a lot 
adjoining a railroad, between which and the railroad there was no 

19 
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fence, and tliere was no allegation in the pleadings to aathorise evi- 
dence that they escaped on to the road through a defect of fences 
which the defendants were bound to repair, and no averment that Ihe 
defendants were bound to fence at that point, or showing from what 
place, in what manner, or how the cattle came upon the road ; Beld^ 
that no action could be maintained against the railroad company for 
running over and killing the cows, by means of their engines and cars. 
Clark V. Syracuse and Utica Railroad Company, 11 Barbour's 
Supreme Court Rep., page 112, (1862,) N. Y. 

Allen, J., cited The Tonawanda Railroad Co., v. Munper, 6 Den., 
266 ; Spencer v. Utica and Schenectady Railroad Co., 5 Barb. S. C. 
R., 338 ; Brown v. Maxwell, 6 Hill, 592 ; Brownell v. FhgUr, 5 Hill, 
282 ; Hartfield v. Roper, 21 Wend. R., 616 



RAILROAD COMPANY— TAXATION 

The real estate of a railroad company liable to taxation, must bt/ 
assessed in each town at the actual value, merely of that part thereof 
which lies within the said town, detached from the remainder of the 
road, and without reference to the income or profitableness of the 
road. 

Such property is to be appraised in the same manner as the adja- 
cent lands belonging to individuals. — The Albany and Schenectady Rail- 
road Company v. Oshom and others, 12 Barbour's Supreme Court 
Rep., page 228, (1863,) N. Y. 

Parker, J., cited Laws of 1861, p. 3S3 ; 1 R. S., 889, § 6 ; 1 R. S., 
415, § 6, sub. 2 ; 1 R. S., 889, § 6 ; 4 Paige. 384 ; 1 R. §., 415, § 6 ; 
1 R. S., 415, § 6 ; 4 Paige, 884. 

RAILROAD CONTRACT— CLERK OF COUNTY COURT AD- 
MITTED TO PROVE THE VERITY OF A COPY OF THE 
DOCKET— CORPORATE SEAL OF INCORPORATED COM- 
PANY—DEPOSITIONS OF DECEASED OFFICER OF THE 
CORPORATION, INJUNCTION. 

In Maryland, the clerk of a county court was properly admitted to 
prove the verity of a copy of the docket — entries made by him as clerk, 
because, by a law of Maryland, no technical record was required to be 
made. 

And moreover, the fact which was to be proved being merely the 
pendency of an action, proof that the entry was made on the docket by 
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Ae proper officer, was proof thiit the action was pending, until the 
other party could show its termination. 

Where the question was, whether or not the paper declared upon 
bore the corporate seal of the defendants, fan incorporated company,) 
evidence was admissible to show that, in a former suit, the defendants 
had treated and relied upon the instrument as one bearing the corpo> 
rate seal. And it was admissible, although the former suit was not 
between the same parties ; and although the former suit was against 
one of the corporations, which had afterwards become merged into one, 
which one was the present defendants. 

The admission of the paper as evidence only left the question to the 
jury. The burden of proof still remained upon the ptaintiff. 

The evidence of the president of the company, to show that there 
was an understanding bet veen himself and the plaintiff, that another 
person should also sign the paper before it became obligatory, was not 
admissible, because the understanding alluded to did not refer to ihe 
time when the corporate seal was affixed, but to some prior time. 

In order to show that the paper in question bore the seal of the 
corporation, it was admissible to read, in evidence, the deposition uf ihe 
deceased officer of the corporation who had affixed the seal, and whicii 
deposition had been taken oy the defendants in the former suit. 

If the defendants had relied upon the paper in question to defeat the 
the plaintiff in a former suit, they are estopped from denying its va id- 
ity in this suit. It was not necessary to plead the estoppel, because 
the state of the pleadings would not have justified Ruch a plea. 

Where the covenant purported to be made between two persons by 
name, of the first part, and the corporate company, of the second pan, 
and only one of the persons of the first part signed the instrument, and 
the covenant ran between the party of the first part and the party of 
the second part, it was proper for the person who had signed on the 
first part to sue alone ; becausetthe covenant enured to the benefit of 
those who were parties to it. 

In this particulai- case, a covenant to finish the work by a certain 
day, on the one part, and a covenant to pay monthly on the other part, 
were distinct and independent covenants. And a right in the company 
to annul the contract at any time, did not include a right to forfeit tlie 
earnings of the other party, for work done prior to the time when the 
contract was annulled. 

A covenant to do the work according to a certun schedule, which 
schedule mentioned that it was to be done according to the directions 
of the engineer, bound the company to pay for the work, which was 
executed according to such directions, althoagh a profile was departed 
from which was made #ut before the contract was entered inio. 

So, also, where the c ntract was to place the waste earth whore 
ordered by the engineer \ was the duty of the engineer to provide a 
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convenient place ; and if he failed to do 8o» the other furty was entided* 

to damages. 

Where the contract authorized the company to retain fifteen per cent 
of the earnings of the contractor, this was by way of indemnity^ and 
not forfeiture ; and they were bound to pay it over, unless the jury 
should be satisfied that the company had sustained an equivalent amount 
of damage by the default, negligence, or misconduct of the contractor. 

Where, in the progress of the work, the contractor was stopped by 
an injunction issued by a Court of Chancery, he was not entitled to re-- 
cover damages for the delay occasioned by it, unless the jury should 
find that the company did not use reasonable diligence to obtain & dis- 
solution of the injunction. 

If the company annulled the contract merely for the purpose of hav- 
ing the work done cheaper, or for the purpose of oppressing or iniuriag 
the contractor, he was entitled to recover damages for any loss of pro- 
fit he might have sustained ; and of the reasons which influenced the 
company, the jury were to be judges. — Fkiladelpkia, Wilmington 4t 
Baltimore Railroad Co, v. Howard, la Howard's U. S. Supreme Court 
R. p. 307, (1852.) 

This case was argued by Mr. Schlet, for the plaintiffs, and Mr. 
Nrlson and Mr. Johnson, for the defendant. 

Mr. Schley cited Piatt on Covenants, 18 ; Clement v. Henley, i 
Rolle's Abr., 22 ; Fail's (F.) PL, 2 ; Vermon v. Jefferye, 2 Stra., 1146 ; 
Petrie v. Bury, 3 Barn & Cress., 353 ; 10 Eng. C L. Rep., lOS;Bo9e 
V. Poulton, 2 Bam. & Ad., 822 ; 22 Eng. C. L. Rep., 194 ; Scott v. 
Godwin, 1 Bos. <fe Pul., 67; Anderson v. Martindale, 1 East, 4d7 ; 1 
Wms. Saunders, 201 , f., and cases cited there; 1 Saunder's PI. ^ 
Ev., 390 ; Wetkerellv. Langton, 1 Exch. Rep., Welsby, Hurl. & Gord., 
634 ; Foley v. Addenbrooke, 42, B., 197, 45 Eng. C. L. Rep., 196 ; 
HopHneon v. Lee, 6 Q. B., 964, 51 Eng. C. L., 963 ; Wakefield v. 
Brown, 9 Q. B., 209, 68 Eng. C. L. Rep., 217 ; Smith v. Ransom, 21 
Weiid , 204 ; Wilson v. Butler,4. Bing. N. Cas., 748, 33 Eng. C. L. 
Rep., 621; 1 Chitty's Plead., 603; 44 Law Lib.. 467; Conard t. 
NichoU, 4 Pet., 295 ; United States v. Arredondo, 6 Pet., 716 ; 1 
Chitty's Plead., 340, and cases in note 4 ; Watck van v. Cooke, 6f 
Gill. & Johns., 254 ; Waikins v, Hodges dk Landbdale, 6 Harr. <k 
Johns., 38 ; Bank of Columbia v. ffagner, 1 Pet., 456, 466 ; Long- 
worth V. Taylor, 1 McLean's Rep., 396 ; Fresh v. Gilson, 16 Pet., 
327. 334; Notes to Cutter v. Fowell, Smith's L. C, 44; Law Lib.„. 
17, 27 ; Gibbson's Law of Contracts, § 20 to 47, and cases there 
stated, vide Mathewson v. Lydiate, 5 Co., 22, b ; S. C., Cro. Elix., 408, 
470, 546; as to second branch, 1 Chitty's Plead., 340, note 4, and 
cases there cited; 2 Stark. Ev., 768; Fresh v. Gilson, 16 Pet,, 327 ; 
Piatt on Covenants, 601 ; 3 Law Lib. 269; Gilpins ▼. C\msequa, Pe- 
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ten' C. C. Rep., 85 ; ffopkins ▼. Lee, 6 Weat.» 190 ; BeU v, Cumingr 
ham, 8 Peters, 60, 86 ; 2 Greenleaf, on Evidence, sect. 261 ; Fireman 
T. SkipwUh, 1 Brock. Rep., 108. 

Mr Nklson and Mr. Johnson, for the defendants, cited Act of As- 
sembly of Maryland, 1817, C. 119; Peake's Evidence, 34; Janes v. 
Eandall, Cowper's Rep., 17; A-^ts of Assembly of Maryland, 1831, C. 
296 ; 1835, C. 93 ; 1837, C. 30 ; Agreement of Union, 1838, February 
5th, p. 29 of the Record ; 4 S. & R., 246 ; 2 Hill, 64 ; 1 Metcalfe, 
27; 5 Monroe, 530; 17 Conn., 345, 355; 18 id., 138, 443; Fish- 
wumffer v. Robertson, 5 Man. & Grang., 131, 192, 193 ; 1 Grenleaf's 
Evidence, sect. 563, p. 618; 1 Adolphus & Ellis, 19; Cooke's Lit. 
Lib., 1, sect. 6, 36, (a.) note 222 ; 2 Leonard, 97 ; 1 Yentr., 257 ; 1 
Levinz, 46; 1 Siderfin, 8; Carthew, 360; 3 Keble, 807 ; Kyd on Cor- 

J orations, 268; Terry v. Dance, 2 H Black., 389; 1 East., 625, 631 ; 
ohns., 272, 387 ; 5 Johns., 78; 15 Mass., 600; 19 Johns., 341 ; 2 
Wash. C. C. Rep., 466 ; Campbell y. Jones, 6, T. R., 570 ; Fishmonger 
V. Robertson, 5 Mann, ds Granger, 197 ; Hoipard v. Philadelphia Rail- 
road Co., 1 Gill, 311 ; Goldsborough v. Orr, 8 Wheat., 217 ; 1 Wil- 
liams's Saund., 320, b. ; Pordage v. Cole, id., 220, n. 4 ; Carpenter v. 
Cresswell, 4 Bing., 409 ; Boon v. Eyre, 1 H. Bla., 273. 

Mr. Justice Curtis delivered the opinion of the court and cited the 
Act of Assembly of Maryland, 1817, c. 119; See 2 Phil. Ev., 194 ; 
Regina v. Teoveley, 8 Ad. <fe El, 806 ; Arundell v. WhiU, 14 East, 
216; in Commonwealth v. BoUeom, 3 Pick., 281 ; Jones v. Randall, 
Coper's R., 17 ; Powers v. Russell, 13 Pick., 69 ; Grtenleaf*s Lessee 
v. Birth, 5 Pet., 132 ; Pawling et al. v The United States, 4 Cranch., 
219 ; Derby Canal Company v. Wilmant, 9 East, 360 ; Bell v. Imfestre 
12 Ad. & El. N. S., 317; 1 Greenl. Ev., 653; 1 Ad. <fe EL, 19: 1 
Saund.. 325 a , n. 4; 2 B. & A., 668 ; 2 Bing., 377 ; 4 Bing. N. C, 
748; 1 Salk., 276 ; 17 Mass., 869 ; 5 Coke, 23, 119 b. ; 11 Coke, 27. 
28 ; Co. Litt., 35 d., n. 67 ; Fevivan v. Laurence, 1 Salk , 276 ; Hall 
v. White, 3 C. & P., 137 ; in Doe v. Lambly, 2 Esp., 635 ; Afordecai 
V. Oliver, 3 Hawks, 479 ; Crocket v. Lasbrook, 6 Mon., 530 ; Polhill 
v. Waller, 3 B. & Ad., 114 ; L(^dell v. Baker, Met., 201 ; Slingsby's 
Case, 5 Coke, 18 d. ; Petrie v. Berry, 3 B. <fe C, 353 ; Wethereli v. 
Langtan, 1 Wels. H. <k G., 634 ; 2 Johns , 272, 387 ; 10 Johns., 203 ; 
2 H. Bl., 880; 8 Mass., 80 ; 15 Mass, 503 ; 5 Gill k Johns., 264 ; 
Terry ▼. Duntze, 2 H. Bl., 389 ; Masterton y. Mayor of Brooklyn, 7 
Hill's R , 6 1 ; and cases thf re referred to 
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RAILROAD CONTRACT— PORTION OF COMPENSATION 
TO BE RECEIVED IN THE STOCK OF THE COMPANY 
AT PAR VALUE—TENDER. 

Where persons contracting to perform certain works, in constructing 
a railroad, agreed to receive a portion of their compensation in the 
stock of the company, at its par value, to be paid within thirty days 
after the receipt of the engineer's certificate of completion : Held, that 
the company were not bound to seek the contractors and tender the 
stock, on the day. 

Such a contract is an agreement to receive payment in a depreciated 
currency, and not an agreement to pay a certain sum in specific articles. 
Hence, the rule requiring a tender does not apply. 

It is no excuse for refusing to receive such stock, that the railroad 
company has, since the making of the contract, procured from the Leg- 
ifllature an alteration of its charter, by which the stock and debt of the 
company is increased ; where it appears that the right to alter the 
charter was reserved by the Legislature, in the act of incorporation, and 
there is nothing to show that such alteration depreciated the value of 
the stock. 

Nor will a refusal to receive the stock be justified by the fact that, 
after the making of the contract, the directors of the company deter- 
mined not to pay interest upon the stock, in cash, as they had formerly 
done*; such a change not necessarily impairing the value of the stock ; 
and there being no stipulation in the contract that interest should be 
paid at all upon the slock. 

In all cases where the plaintiff has been allowed to recover the whole 
amount in money, because the articles were not tendered, Che agree- 
ment contemplated property of equal value with the sum to be paid.-^ 
Moore v. The Hudson liivei' Railroad Company ^ 12 Barbom's Su- 
preme Court R., p. 156, (1853,) N. Y. 

Barculo, J., cited Lamb v. Lathrqp, 13 Wend., 95 ; Goodwin v. 
Holdhrooh^ 4 id., 377; Sheldon v. Skinner, 4 id., 625; La/urge v. 
Bikert, 6 id., 187: Lobdell v. Hopkins, 5 Cowen, 516. 



RAILROAD— CONSEQUENTIAL DAlViAGE. 

' A railroad corporation, constructing its road through one of the 
sireets of a city, in pursuance of authority granted by the Legislature, 
and with the consent of the Common Couucil of the city, it is not liable 
for conuquenticU damages sustained by persons owning land adjacent to 
the street, by reason of the raising of the grade of the sti eet ; pro- 



RAILBOAD CORPORATIOir, XTO. 295 

vided the authoritj given to the company is exercised with proper caro 
and skill. 

The use to which a street in a city or village is devoted, is far more 
extensive than the mere right of the public to pass over it. It may be 
usad in any way which shall best promote the interest and business of 
the city or Tillage where it is located. What will so promote those 
interests and that business, is to be determined by the municipal 
authority to whom the control of the streets is committed. 

Those who purchase lands adjacent to such streets, must be deemed 
to take their title subject to the appropriation of the streets to such 
piurposes and objects as the public interests shall require. 

The only restriction upon this appropriation is, that the use to be 
made of the streets, must not be incompatible with the ends for which 
they were established. 

A statute relating to the city of Albany, required the Common 
Council, when it should alter the grade of any street, to appoint three 
peraons to assess the damages, <Sec., to which any owners of lots might 
be subjected, by reason of such alteration ; and provision was made for 
the payment of such damages. The grade of a street having been , 
altered by a railroad company, with the consent of the Common Coun- 
cil, and the damages caused by such alteration having been assessed, 
and the assessment confirmed ; Held, that it was a legal presumption, 
that the owners of lots affected by the alteration had been satisfied for 
all the injuries sustained in consequence of the alteration of the grade; 
and that an action against the railroad company, to recover such dama- 
ges could not be sustained. — Chapman v. Albany and Schenectady 
Railroad Oo.^ 10 Barbour's Supreme Court Rep., page 360, (1852.) 

Harris, J., cited Lexington and Ohio Railroad v. Applegate^ 8 
Dana., 289 ; Drake v. Th^ Hudson River Railroad Co., 1 Barb., 508 ; 
City Laws of Albany, p. 67 ; Fletcher v. The Auburn and Syracuse 
Railroad Co., 25 Wend., 462 ; Opinion of Bao.vsoN, Ch. J., in Rod- 
cUf V. The Mayor, dhr.^ of Brooklyn, decided by the Court of Appeals 
in December, 1860; The Firet Baptist Church, dhc., v. The Uiica and 
Schenectady Railroad Ccmpany, 6 Barb., 313, 



RAILROAD* CORPORATION— INTEREST IN LAND TAKEN 
FOR RAILROAD— OBLIGATION TO MAINTAIN FENCES 
—CARE REQUIRED IN MANAGEMENT OF LOCOMO- 
TIVE ENGINES. 

The charter of the Vermont Central Railroad Company provides, 
that the company, upon complying with the conditions upon which they 
may take land for the use of their road, shall be *' seized and fossxss- 
■D or THK LAND." This does not make them owners of the fee, but gives 



296 KAILROAD COBPORAnOK, STC. 

them a ri^ht of way merely. Hence, althoa^h tbe cbarter makes no> 
proyision m reference to tbe obligation to mamtain fences npon tbe line 
of tbe road, the general law of the State, in reference to tbe obligation 
of adjoining landowners to maintain tbe diTision fences between them, 
does not apply, bn*; tbe obligation to maintain the fences, rests primar- 
ily upon the company, and until they have either built the fences, or 
paid the landowner for doing it, a sufficient length of time to enable 
bim to do it ; the mere fact, that cattle get upon tbe road from the land 
adjoining, is no ground for hnputing negligence to the owners of the 
cattle. 

The owner of cattle, which stray upon a railroad track by reason of 
the insufficiency of a fence, which tbe railroad company are under ob- 
ligation to maintain, and who brings an action upon the case against 
the company for killing the cattle by means of a locomotive engine, is 
entitled to have the degree of care, which the company are bound to 
exercise, de6ned in a more strict manner, than by instructing the jury, 
that the company are bound to the exercise of such care, as a man of 
ordinary prudence would use, who was the owner of both the railroad 
and the cattle ; but if such instructions are given to the jury, tbe de- 
fendants cannot complain. 

It is not incumbent upon the plaintiff, in such case, to prove, in open* 
ing his case, the customary and usual conduct and practise in the man- 
agement of locomotive engines and trains on railroads, under similar 
circumstances ; but if the defendants desire th^ benefit of the rules of 
engineering, under such circumstances, for their eftculpation, they may 
show the custom, and if not unreasonable, of which "the jury must 
judge, it will avail them. — Quimby v. Th$ Vermont Central Railroad 
Company^ 28 Washburn's Vermont R., p. 387, (1852.) 

Tract, Convbrse, and Barristt, for defendants, cited 3 Eenu, 438 ; 
5 Greenl., 356; 4 N. H, 86; 6 Mass., 90; Vin. Ab., Fences A. 
Dyer, 372 ; Flower v. Adam, 2 Taunt., 814 ; Cogswell v. Baldwin, 15 
Vt, 404 ; Washburn v. Tracy, 2 D. Ch., 128 ; UToyss v. Morristown, 

1 Vt^ 353; Brings r. CM^ord, 8 Vt., 264. 

W. C. French, for plaintiff, cited Bloodgood v. Mohawk and Hud- 
son Bailroad Co., 18 Wend., 9 ; Presh. Soe. v. Auburn and Eoekester 
Bailroad Co., S Hill, 567 ; Dater v. Troy Tump. and^Railtoad Co., 

2 Hill 629 ; Acts of 1843, pp. 43-46, § 7 ; 1 Sw. Dig., 662 ; 2 H. 
R]., 360; 4 Paige, 568; Leicester PiUford, 6 Vf, 245; Buiterfield v. 
Forrister, 11 East,, 60 ; 2 Taunt, 814; 1 8w. Dig., 550; 4 Paige, 
553 ; 2D. Ch., 128 ; Bensselear and Saratoga Railroad Co., 4 Paige, 
50. 
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RAILROAD CORPORATION^SUBSGRIPTION TO CAPITAL 
STOCK— LIABILITY OF SUBSCRIBERS— EXPRESS AND 
IMPLIED PROMISE— ALTERATION OF CHARTER. 

A subscription to the capital stock of a railroad corporation^ whereby 
the subscriber promises to take five ehares of the ttock, stibject to the con- 
ditions, requirements, liabilities and benefits of the act of incorporation, 
is equivalent to an express promise to pay for the stock, as it shall be 
called for by the directors. 

If that form of words be not an express promise, it raises an implied 
promise to pay, equiUly efficacious with an express promise. 

The only difference between an express and an impUed promise, is in 
the mode of proof. The legal consequences are the same in both. 

The 4th section of the charter of the Northern Railroad Company, 
laws of 1836, |>. 325 ; Laws of 1845, p. 851,) authorizing the direct- 
ors to exact a forfeiture of the stock and previous payments, as a 
penalty for non-payment of the installments, does not, before any for- 
feiture has been declared, impair the remedy of the directors to enforce 
payment by action at common law. 

The statute remedy of forfeiture is affirmative, and contains no words 
excluding the common law remedy. In such cases the statute, remedy 
18 merely cumulative 

When the charter of a railroad corporation contains a clause authori- 
ziDg the Legislature to repeal or alter it, the alteration of the charter, by 
the Legislature, made, on the application of the directors, without con- 
suiting the stock subscribers, does not absolve the latter from their sub- 
scripiion. — The Northern Railroad Company v. Miller^ 10 Barbour's 
Supreme Court R., p. 260, (1852,) N. Y. 

Wm. C. Brown, for the plaintiffs, cited Laws of 1847, p. 18 1 Laws 
of 1845, p. 361 ; Hartford db New Haven Railroad Company v. Cros- 
well, 6 Hill, 383 ; Irvin v. Turnpike Co,, 2*Penn. R., 466 ; Gh-ay v. 
Monongahela Naviy. Co,, 2 Serg. & Watts, 156 ; 2 Kent's Com., 2Y8 ; 
Laws of 1836, p. 325, § 18; Angell <& Ames, 55; McCullough v. 
Moss, 5 Denio, 567 ; Northern RaUroad -Co. v. Duane, M. S. January 
Term, 1850; Andover and Medford Turnpike Co. v. Oould, 6 Mass. 
R, 40 ; 8 id., 138 ; 10 id., 327, Ac. ; Franklin Glass Co. v. WhiU, 14 
Mass. R., 286 ; 9 John. Rep., 381 ; 14 id., 238 ; 14 Wepd., 20 ; 21 
id., 275 ; id., 296 ; 2 Hill, 127 ; 2 Barb. S. Court Rep., 294 ; 2 Comst, 
330 ; id., §§ 1, 2, 3; Laws of 1886, p. 851, § 14 ; Spear v, Crawford, 
14 Wend., 20 ; JHartfwd and New Haven Railroad Co. v. Kennedy, 
12 Conn. Rep., 499; same v. OroswelU 5 Hill, 883; Instone v. Bridye 
Co., 2 Bibb, 577 ; Bend r. Susquehanna Bridye Co., 6 Har. <& John., 
!28 ; 21 Wend., 273 ; id 296 ; 1 R. 8., 600, § 5; 2 id., 465, § 49. 



J. HcTTON for the iefeDdant, cited the act of May 14, 1S45» and 
and the act of May 3d, 1836 ; Dart. College v. Woodward, 4 Wheat., 
B., 518; Fletcher y. Feck, 6 Craach's K., 88; Angell and Ames, on 
Corporations, 650-1 ; 2 Kent's Com., dd ed., 271 ; Chitty on Con^ 
78^-4, 2 Phil. £7., 149; ffart/ord and New Haven K R. Co., ▼. 
Croeswell, 5 Hill, 383; 10 Mass. R., 384; 8 Id., 268; 1 N. Hamp., 
B., 144, '81 ; See Laws of 1846, ch. 155, § 1, 2 ; See Act of Marcb 
9, 1847, and ch. 230, § 1 of Laws of 1845 ; (3.) See § 2, tit. 8, ch. 
8, pt. 1 ; B. S., 733, 3d ed., (4.) See same act of March 9, 1847 ; 
Chitty on Cont., 90, 95 ; and Wyman v. Mitchell, 1 Cowen's R., 316 ; 
Code of Procedure, § 163; Aneell <fe Ames on Corp., 5i, "2, '3; 
Chitt. on Cont, 9, 10, 11, 12 ; 2 Kent's Com., 3d ed., 306-7 ; Const. 
n. S., art. 1, § 10 ; 3 Story's Com., 250, § 1379 ; Angell <& Ames on 
Corp., 252, 212, 213; 2 Story's Eq., Jurisp., 242, § 978; Laws of 
1836, ch. 242, § 14 ; Angell k Ames on Corp.,. 419, § 4 ; 3 Mass. B., 
40; Herkimer Co., M. fif H. Co., v. Small, 21 Wend. R., 273 ; See 
also N. B. 8f B. Tump. Cor., v. Adame, 8 Mass. B., 138 ; Angell <fe 
Ames on Corp , 420 to 425 ; New Bedford <k B. T. Corp., v. /. Q. 
Adams, 8 Mass. R., 138; Franklin Glass Co., v. White, 14 Id., 86 ; 
6 Id., 40 ; 1 Caine's Bep., 381 ; 1 Caines Cas. in error, 86 ; 9 John., 
47, 14 Id., 238; 21 Wend. B., 275; 2 Hill's B., 127; 11 John.. 89; 
Laws of 1836, ch. 242, § 14 ; Chit on Cont., 737 ; Code of Proce- 
dure, § 148. 

WiLLARD, p. J., cited 1 B. & Ad., 415 ; Spear v. Crawford, 14 
Wend., 20, 23 ; 2 Hall's S. C. Bep., 506 ; The Hartford and Netc 
Haven Railroad Co., v. Kennedy, 12 Com. Bep., 500 ; Same v. Cros- 
well, 5 Hill, 383 ; Mann v. Currie, 2 Barb. S. C. Bep., 294 ; Per Lord 
Tenterden, in Marzetti v. Williams, I B. k Ad., 414 ; 20 Com. Law 
Bep., 541 ; Laws of 1836, p. 320, § 14; See Laws of 1845, p. 351 ; 
Leigh's N. P., 3 ; See Jam^es v. McKemon, 6 John., 543, per Spencer, 
J.; Code, §148; 2 Inst,, 200; Clark v. ^roiwi, 18 Wend., 220; 
Colden v. Eldred, 15 John., 220 ; Small v. The Herkimer Manufac- 
turing and Hydraulic Company, 2 Comst., 330 ; The Union Turnpike 
Co., V. Jenkins, 1 Caine's Bep., 381 ; 1 Caine's Cas. in err., 95, S. C. ; 
The Goshen Turnpike Co.. y. Hurtin, 9 John., 217; The Dutchess 
Cotton Man. Co., v. Davis, 14 Id., 238; Highland Turnpike Co., v. 
McKean, 11 Idfc, 98 ; /Spear Crawford, 14 Wend., 20 ; Harlem Canal 
Co., Seixas, 2 Hall, 504 ; he Worcester Turnpike v. WUlard. 5 Mhss. 
Bep., 80 ; The Delaware and Schuylkill Canal Co,, v Samson, 1 Bin., 
70 ; Instone v. Bridge Co., 2 Bibb., 577 ; Tar River Navigation Co. v. 
Weal, 3 Hawk's, 520 ; The Hartford dt Ntw Haven Railroad Com- 
pany V. Kennedy, 12 Com., 499 ; The Sama v Boorman, 12 Id., 530 ; 
The Hartford and New Haven Railroad Co., v. Kennedy, 12 Conn., 
500, Sup. ; The Hartford and New Haven Railrod v. Croswell, 5 Hill, 
383 ; Monn v. Currier. 2 Barb. Sup. C. Bep., 294 ; Laws of 1830, p. 
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MS ; 2 Saadf. Ch. Rep., 257 ; 8 Comst., 415 ; 2 B. S., 463; 1 R. S., 
600, § 5 ; Spear ▼. Crawford, 14 Wend., 20 ; Laws of 1826, p. 869 ; 
The Barlem Canal Co,, v. Seixaa, 2 HalFs 8. C. Rep., 606 ; 1 R. 8. 
of 1813, p. 285, % IS; Ths Frstident^ Directors, de., of the Goshen 
and Mimsink Turnpike Boad t. Hurtin, 9 John., 217 ; Union Turn- 
pike Co., V. Jenkins, 1 Cniine's, 881 ; in Spear r, Crats/ord, 14 Wend., 
28; Small v. The Herkimer M. d H. Co., 2 Comst., 889, 342; 
Dutchtss Cotton Manu/aetortf y. DaviSy 14 John., 244; The Qoshen 
Turnpike v. Hurtin, 9 John., 217 ; The General Manufacturing Lav 
of March 22, 1811, 1 R. 8., 245 ; Laws of 1845, p. 357, § 7 ; Piggot's 
Case, 11 Coke, 27 ; Lewis ▼. Payn, 7 Co wen, 71 f Laws of 1847, p. 
18 ; 2 Am. Law Journal, N. 8., No. 11, for May, 1850 ; Dartmouth 
College v. Woodward, 4 Wheat., 518 ; Fletcher v. Feck, 6 Cranch, 88 ; 
4 Wheat., 686. 648, 657, 700; 1 R. 8., 599; Fletcher r. Feck, 6 
Cranch, 87 ; 1 R. 8., 601. 



RAILROAD— DEED, AB80LUTE IN ITS TERMS, ORAL 
EVIDENCE OF CONVERSATION BETWEEN THE PAR- 
TIES, PREVIOUS TO ITS EXECUTION— WATER CON- 
VEYED IN AN AQUEDUCT FROM A SPRING UPON 
ANOTHER PORTION OF GRANTOR'S LAND. 

A deed, absolute in its terms, cannot be controlled by oral evidence 
of conversation between the parties, previous to its execution. 

A deed which is. absolute in its terms, and without conditions or 
reservations, will have the effect to convey the land described in it,* 
with all the privileges of drawing water from other portions of the 
grantor's land, which were then in use, as appurtenant to the land. 

And if water is conveyed in an aqueduct from a spring upon another 
portion of the grantor's land, to the land conveyed, and there used at 
the time of the conveyance, any diversion of the water by the grantor, 
although upon that portion of his land not conveyed by the deed, will 
be a disturbance of the right of grantee, for which an action may be 
sustained. The ffrantor cannot be allowed to say, in defence, that the 
grantee did not desire to use the water, or that he has suffered no de- 
triment. 

The defendant was the owner and occupant of a messtiage, to which 
water was conducted, for use, by an aqueduct from a spring upon 
another portion of the land, and the Vermont Central RailrcAd Co. 
having located their Railroad across the same, the Commissioners were 
called upon to appraise the damages thereby occasioned to the defend- 
ant. At the hearing before the Commissioners, the defendant stated, 
that he should use the water for the purpose of supplying a new house 
which be contemplated erecting, and that the Commissioners need not 
take the water into the account in assessing the damages. The Presi* 
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dent and Engineer of the coaapany were present, and heard this stated 
ment, and made no claim to the use of the water ; and the water was 
not taken into consideration by the Commissioners, in assessing the 
damages. The defendant received from the company the amount of 
damages assessed by the Commissioners, and executed to the company 
an absolute deed of the premises, without condition or reservation. 
And it was held, that the right to use the water upon the premises 
passed by the deed. — Vermont Central Eailroad y. Estate of HUU^ 28 
Washburn's Vermont R., p. 681, (1852.) 

This case was referred, under a rule from the county court for the 
county of Washington ; and the referee reported the facts substantially 
as follows : 

In 1846», Zerah Hills, now deceased, owned a building lot, with 
buildings thereon, in the village of Middlesex, through which lot the 
railroad of the Vermont Central Railroad Company was located. Fnmi 
about the year 1830, Hills had supplied the house upon <he premises 
with water, brought in a wooden aqueduct a distance of about thirty 
rods. 

On the first day of April, 1830, Hills, by written lease duly executed, 
granted to Jesse Johnson, Jun., who resided on the opposite side of 
the road, and southerly, from the house of Hills, the privilege of taking 
waler for his house from Hills* penstock, when there should be a greater 
quantity of water run there than what was necessary for the use of a 
family and bam on the premises^ of Hills, for the term of nine hundred 
and ninety-nine years ; and Hills bound himself not to take water be- 
tween his house and the head of the aqueduct, or spring, from where 
the water was taken, so as to deprive Johnson of the full privilege of 
the grant ; and Johnson having sold his premises to one Mclntyre, 
afterwards duly assigned to Mclntyre the lease. 

The Vermont Central Railroad Company, having located their rail- 
road across the premises of Hills in such manner as to require the re- 
moval of the buildings, in the spring of 1846 called upon the commis- 
ers appointed for that purpose, to appraise the damage to Hills, occa- 
sioned by such location. Hills appeared before the commissioners, and 
stated, among other things, lo the commissioners, that he should use the 
water then running there, for a new house, to be erected northerly of 
the one then standing there. The president and engineer of the com- 
pany were present and heard this statement, and made no claim to the 
water ; and the water was not taken into consideration by the commis- 
sioners, in estimating the damages. Afterwards, on the sixteenth day 
of June, 184&, in consideration of receiving the amount of money 
awarded to him by the commissioners for the premises, the whole of 
the premises being taken by the company, Hills executed to the com- 
pany a warrantee deed of the premises, without reservation or excep- 
tion. Hills claimed to have the water reserved, but the agent of the 
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Mmpany, who teedved the deed, would not do it, saying he knew 
nothing of sooh reservation, and that Hilla most trust to their under- 
standing of that matter, and the good faith of the company. Soon 
after giving the deed, the water ceased to run in the aqueduct, by rea- 
son of ita decay, to the premises so deeded, but was taken out at a 
S^tnt north of the leak, by all who used water from the aqueduct, until 
ills diverted it,. and conducted it to his new house, which was about 
thirty rods northerly of the premises deeded to tlie company. In the 
spring of 1B48, Hills having moved into the new house, took the water 
from the aqueduct near that house, and conducted the water, by a new 
aqueduct, to the new house, and thence by a new route to the house of 
Mclntyre. This diverting of the water is the injury sued for in this 
action. Hilla died in September, 1848. During the summer of 1848, 
the company, having previously removed the house from the premises 
deeded to them by HillSi constructed their railroad through the premi- 
ses, and in doing so excavated about twelve feet deep, in doin^ which 
they cut off and took out the old logs of the aqueduct, which they 
never offered, to restore ; nor. have they ever repaired, or offered to re- 
pair the decayed part of the aqueduct, northerly of the railroad track, 
so as to have the water run to the pi-emises, after it stopped in 1846. 
The company have all the while owned, and still own, a small dwelting 
house, -which stood on a lot adjoining to the premises deeded to them 
by Hills, which would be more accommodated and be of more value, 
if its occupants could get their water at the place where the old pen- 
stock stood on the premises deeded to the company by Hills. The 
company made no complaint to Hills, during bis lifetime, in regard to 
what he had done, nor did they give any assent to it. 

The county court. May Term, 1850, Rsdfibld, J., presiding, ac- 
cepted the report, and renidered judgment thereon for the plaintbra for 
one d<^lar damages. Exceptions by defendant. 

J. A. Vail, for defendant 

1. The plaintiffs have no just claim to the water, for the reason that 
it was not appraised by the commissioners. It was distinctly under- 
stood by the parties, that Hills was to have the water for his new 
house. 

» 

2. The spring, from which the wat^r was taken, was upon another 
and distinct piece of land, which was not conveyed to the plaintiffs, and 
for that reason, the- privilege of taking the water, or the spring, not 
being mentioned in the de^, the spring would not pass bv the deed, 
and Hills might UwfuUy take water from it, or from the old aqueduct, 
iw his new house. — Manmng v. Smith, 6 Conn., 289. 
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8. If the plaintifib haye*a right to draw water from the spring for 
the use of one family, it was time enough for them to complain, when 
Hills refused to permit them to exercise the right Hills had no notice 
that the plaintifis wanted or claimed the right to take water from the 
spring. 

4. Hills iwtnally had a license from the pkintiffs to take the water, 
which was not countermanded in his lifetime. 

PxoK and Colby, for plaintifiBi. 

1. The plaintifib acquired a right, hy deed, to hare the water con- 
yeyed across the defendant's land, in the aqueduct, to the premises pur- 
chased of the defendant, in the maniier it had been done previous to 
the conveyance. — Nichols v. Ohamherlin, Cro. Jac., 121 ; Nitrell v. 
Patehal, 3 Rawle., 76. 

2. As to the question of damages, '* if water is wrongfully diverted 
from the plaintiff's mill, nominal damages may be recovered, though no 
actual injury be proved. An unoccupied mill has a value, which is 
under the protection of the law." — 2 Hill, 133; Butmany, Hussey, 
Fairf., 407 ; Blanehard v. Baker, 8 Greenl., 268. But the referee 
finds actual injuty, by diverting the water from the aqueduct. 

By the Court. It is very obvious that oral evidence of conversa- 
tions between the parties, previous to the execution of the deed, can- 
not, in a court of law, be allowed to control the deed. The party must 
be content to abide by the deed, as he gave it. That is general, with- 
out condition or reservation. We think it must have the effect to con- 
vey the land, with all the privileges of drawing water, from other por- 
tions of the grantor's land, which were then in use, or appurtenant to 
the land. It would be wonderful, if this were not so, in ordinary cases 
of deeds of land with artificial ponds and aqueducts. It is admitted 
such a right is acquired by fifteen years' use. If conveying the land 
would not convey the right, it would revert to the dominant proprietor, 
even after he had granted it away, or lost it by adverse use, which 
would be absurd. And even if the owner of the land had acquired no 
perfect right, it seems to us that a general conveyance of the land, with 
all its privileges and appurtenances, the aqueduct being in use, would 
bind the grantor to defend the title to it, if he gave covenants of war- 
ranty, etc. And if so, then clearly when he owned the spring, the 
right will pass by the deed. The case of Manning v. Smitht 6 Conn., 
289, is certainly very much in point, and if it were to be regarded as 
full authority, must certainly govern the present. But it seems to us 
opposed to tiie early English cases, and to have been decided upon too 
narrow ground, and not fully consonant to the soundest principles. 
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And th^ grantor in the present case, having diverted the entire water 
eourse, it is not for him to say that the plaintiffs did not desire to use 
it» or that they have suffered no detriment. Tbej had the right to in- 
sist that it should flow in its accustomed artificial channel, and any di- 
version, although not upon their land, is a ditsurhance of their rights, 
and in contemplation of law, affords a cause of action, the same as di< 
verting the water from a natural stream suhjecta the party to an action, 
at the suit of all the proprietors below. 



RAILROAD— FARM CROSSINGS. 

The provisions of the general railroact act of 1848, requiring railroad 
companies to erect /arm eroasings for the use of the proprietors of land 
adjoining such railroads, is not applicable to corporations existing be- 
fore the passage of that act, and who had previously obtained the right 
of way for their road, and paid the landowners the damages sustained 
by them. — Milliman v. The Oiwego and Syracuse Railroad Company, 
10 Barbour's Supreme Court Rep., page 87, N. Y., (1862.) 

Hubbard, J., cited Sess. Laws, 1848, p. 222, §§ 42, 46 ; Sess. Laws, 
1839, p. 254 ; Id., 1836, p. 319. 

RAILROAD PROPRIETORS — ^RECEIVING PASSENGERS, 
CARRIAGE TO COMMENCE AT THE STATION OF 
ANOTHER LINE. 

The proprietors of a railroad, who receive passengers, and commence 
their carrigage at the station of another road, are bound to have a ser- 
vant there to take charge of baggage, until it is placed m their cars ; 
and if it is the custom of the baggage-master of the station, in the ab- 
sence of such servant, to receive and take charge of baggage in his 
stead, the proprietors will be responsible for baggage so delivered to 
him. — Jordan v. The Fall River Railroad Company^ 6 Cushing's R., 
p. 69, Mass., (1852.) 

FusTOHXB, J. cited Brooke v. Pickwick, 4 Bing., 218 ; MeOUl ▼. 
Rowand. 3 Barr., 451. In Jones v. Voorhees^ 10 Ohio, 145, 150; 
Weed V. Saratoga and Schenectady Railroad Co.. If Wend., 534. 
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RAILROAD— SIGNALr-POWER OF LEGISLATURE TO RE- 
GULATE CORPORATIONS IN THE EXERCISE OF THEIR 
FRANCHISK 

The legislature has the power, by the enactment of general laws 
from time to time, as the public exigencies mnj require, to regulate 
coiporaiions in the exercise of their franchise, so as to provide for the 
public safety. 

A general law which requires that a bell or whistle shall be attached 
to each locomotive engine upon a railroad, which shall be rung or 
whistled before crossing any other road, is applicable to and binding on 
railroad corporations created before the passage of such law ; and an 
omission to give the required signal constitutes & prima facie case of 
negligence. 

Railroad corporations are not liable for any and all damages a party 
may sustain, when such corpomtions have omitted to give a required 
signal, nor k onius thrown upon the corporation, until some proof has 
been ^iv^i^i tending to show that the injury complained of resulted 
from the want of a signal. 

In the exercise of privileges, a corporation is as much subject to the 
general police laws of the State, as is any individual puisuing his law- 
ful business. — Galena and Chicago Union Railroad Company v. 
Loomis^ 13 Illinois Report, page 548, (1852.) 

J. H. OoLUNS for appellants, cited 11 East., 60; 21 Wend., 
619 ; 5 Hill, 292 ; 6 Id., 693 j 1 Denio, 99 ; 5 Id., 266 ; 4 Comstock, 358. 

Laritbd & WooDBRiDGE, for appellee, cited 2 Cushing*s 539; 
General Railroad Law of 1849, §§ 38, 39, 45 ; 1 Cowen, 585 ; Id., 
849; 8 Mass. Rep., 445 ; 12 Pick., 184. 

Trumbull, J., cited Stuyvesant v. Tke Mayor, dec, of New York, 
*J Cowen, 603 ; Baker v. Boston, 12 Pick., 184 ; Angell.and Ames oo 
Corporations, 427, 428. 



RAILROAD— SUBSCRIPTION TO STOCK— CHANGE OF 

ROUTE. 

A subscriber to railroad stock will be held liable to the payment of 
bis subscription, although the legislature may have authorized, and the 
'directors of the company may have adopted a change of route from 
that first fixed by law, provided the change does not make an improve- 
ment of a different character, and his mterest is not materially affected 
by the alteration. 
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Where the power to require payment from stockholders is vested in 
a board of directors, an action will not lie to recover instalments, unless 
all the prerequisites of the charter have been complied with. — Barret 
T. Th€ Alton and Sangamon BaUroad Company ^ 13 Illinois Rep., page 
504, (1862.) 

Treat, C. J., cited Irvin v. The Turnpike Company, 2 Penrose and 
Watts., 466 ; MiddUux Turnpike Corporation v. Lock, 8 Massachu- 
setts, 268, and the Same v. Swann, 10 Id., 384 ; PorprietorsY, Totone, 
1 New Hamp., 44 ; Hartford and New Haven Railroad Comyany v. 
Orostoell, 6 Hill, 383 j Clark v. The Monongaliela Navigation Com- . 
pany, 10 Watts, 364 ; Gray v. The Same, 2 Watts and Serg., 156 ; 
Ohio Canal Company v. Webb, 9 Ohio, 138 ; Wain v. The Turnpike 
Company ; London aad Brighton Bailvfay v. Wilson db Fairclough, 6 
Bingham's New Cases, IS 5, »ad,JI£idland Railway Company v. Gorden, 
16 Meeson and Welsby, 804. 



RAILWAYCOMPANY— DAMAGE— NEGLIGENCE- WHERE 
BOTH PARTIES ARE EQUALLY IN FAULT. 

A party seeking to recover damages for a loss which has been 
causea by negligence or misconduct, must show that his own negli- 
gence or misconduct hiis not concurred in producing the injury. 

The degree of care which a plaintiff should exercise, will depend 
upon the relative rights or position of the parties at the time of the 
injury ; where both parties are equally in the position of right, inde- 
. pendent of the favor of the other, the plaintiff is only bound to show 
that he exercised ordinary care and diiligence to avoid the injury ; 
otherwise if he is enjoying a privilege or favor, without compensation 
of the party complained of. 

If the plaintiff alone is in fault, or if both parties are equally in fault 
in committing an injury, the aggrieved party cannot recover. — The 
Aurora Branch Bailroad Company v. Grimes, 13 Illinois Supreme 
Court Rep., page 585, (1852.) 

Caton, J., cited Lane, v. Crombie, 12 Pick., 177; Butter field w 
Forrest, 11 East., 60; Beers v. Rousatonvc Bailrad Co., 19 Com., 
566 ; Lynch v. Nurdin, 1 Ad. <& El. N. S., 36 ; 41 E. C. L., 422, 
426 ; Kinnard v. Burton, 12 Shepley, 39 ; Bird v. ffolbrook, 4 Bing., 
688; 16 K C. L. R., 91 ; Ilott v. Wilks, 3 B. <fe A., 804; 5 E. C. L. 
R., 295 ; Bean v. Clayton, 7 Taunt., 489 ; 2 E. C. L. R., 461 ; Lynch 
V. Nurdin, 1 Adolph. & El., N. S., 29 ; 41 E. C. L. R , 422 ; Hart^ 
field V. Roper, 2 Wend., 615 ; Pluekwell v. Wilson, 5 Carr. & P., 
376 ; 24 E. C. L. R., 368. 
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RAILWAY COMPANY— DIRECT AND BRANCH LINK. 

Where a rulway company was authorised to make a direct line of rail- 
waj, with a branch railway, and were about to complete and open the 
direct line, but had abandoned the branch line, the Attorney General 
has no right to file an information to restrain the opening of the direct 
line, as a means of compelling the completion of the branch line, alleg- 
ing that the abandonment of the brancn line was an injury to the pub- 
lic. — The Attorney General v. The Birmingham and Oxford Junction 
Railway Company, dte., 8 English Law and ^uity R., p. 243, 
(1852.) 



RAILWAY COMPANY— EXCURSION TICKETS — SPEQAL 

CONTRACT. 

Excursion tickets were issued by the G. N. Railway Company at 
B., to convey passengers to L. and back by any train advertised for the 
purpose, within the following fourteen days B. was not on the line of 
the G. N. Railway Company, but on that of the Sy Railway Company 
which joined the other line at D. Two trains a day (morning and 
evening) were then advertised for the conveyance back from L., in pur- 
suance of the notice on the ticket ; but B. was not mentioned in the 
advertisement as one of the stations at which either of these trains 
would «top, although D. was so mentioned. H., who had taken one 
of the tickets at B., and had been conveyed to L., returned within the 
fourteen days by one of the evening trains, and on arriving at D. the 
next morning, found that there was no train for B. on that day. H. 
posted to B. and sued the company for the expense of so doing :^- 
Heldy that he was entitled to recover. 

Sbmblb. — A railway company are not excused from carrying passen- 
gers according to their contract, upon the ground that there is no room 
for them in the train , but in order to avail themselves of this answer, 
they should make their contract conditional, upon their being room, 
Hawcroft v. The Great Northern Railway Company, 8 English Law and 
Equity R., p. 862, (1852.) 



RAILWAY COMPANY — ^LANDOWNER — ABANDONMENT 
OF RAILROAD— SPECIFIC PERFORMANCE. 

An agreement was entered into on behalf of, and was confirmed by 
a railway company, in consideration of a landowner's opposition to the 
bill being withdrawn, to pay him 4,500/. as the purchase- money of 
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land not ezoeeding eight acres to be taken hji the company for the for- 
matian of their rulway, and for consequential damages to the land- 
own sr's property. The railway was abandoned, and the landowner 
filed a clfum for specific performance, and the same was decreed bj the 
court below; but on appeal 

Held^ that the plaintiff had means of complete redress at law, and 
that the claim must be dismissed. — Webb y. The Direct Ldndcn arid 
Porttmouth BaUway Co., 9 English Law and Equity R., p. 240, 
(1852.) 



RAILWAY COMPANY— PASSENGER BY TfflRD-OLASS 
TRAIN, CARRYING MERCHANDISE PACKED UP WITH 
HIS PERSONAL BAGGAGE. 

If a passenger on a railway, by a third class parliamentary ti-ain, 
carry merchandise packed up with his personal baggage, the railway 
company are not responsible for the yalue of the merchandise, if thi? 
baggage be lost from the train. But if the merchandise be so packed 
as to be obyiously merchandise to the eye, and the railway company 
make no charge or special bargain for the carriage, they will be ]*J- 
sponsible for the loss. — €heai Northern Railway Co. v. Shepherd, 9 
English Law and Equity R, p. 477, (1852.) 

4 

RAILWAY COMPANY— TENANT FOR LIFE. 

Lands had been settled on A. for life, with reminders over. A rail- 
way company took part of the lands, and the money was paid into 
court. An eligible property being found for the re-investment of part 
of the money, the tenant for Hfe petidoned for the payment of so much 
out of court for that purpose. 

Jleld, that the petition need not be served on the parties entitled in 
remainder, but the order could be made on the petition of the tenant 
for life alone. — Ex-parte Staples v. Brown, 9 English Law and Equity 
R., p. 186, (1852.) 



RAILROAD — ^TECHNICAL DEPARTURE FROM ESTAB- 
LISHED RULES, IN THE ADMISSION OR REJECTION 
OF EVIDENCE. 

The principles by which the Supreme Court will be governed, in its 
decision upon an appeal from an appraisal and report of commissioners 
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appoioted pursuant to the l5tk seetton of tile geneni Btt.nMUl A/el«-~ 
Laws of 1850, ch. 140. 

Any technical departure from established rules, in the admission er 
rejection of evidence, will not be allowed to effect the appraisal, unlesa 
it appears that such error has injured the party appealing. 

If the court is satisfied that the commissioners haye not erred in the 
principles upon which they have made their appniiaaly nof other error 
will be sufficient to send the report back for review. 

In making appraisals of the damages sustained by a person whose 
property is taken for the purposes of a railroad, the true rale is to de- 
termme what will be the effect of the proposed change upon the market 
value of the property remaining. The proper inqmry is, what is the 
entire property now fairly worth in the market, and what will that part 
not taken be worth after the improvements are made. — TVoy and Bat- 
Urn Railroad Co. v. Lee, 18 Barbour's Supreme Court Sep., p. 169, 
(1853.) 

Habbis, J., cited, in the matter of Pearl Street, 19 Wend., 661, per 
Cowen, J. ; Bronson, J., in the matter of Furman Street, 17 Wend., 
649 ; Bronson^ J., in the matter of William and Anthony Streets^ 19 
Wend,, 678. 

REAL ESTATE— INHERITING REAL ESTATE BY DE- 
SCENT. 

The 22 d section of the statute regulating descents, which provides, 
that no person capable of inheriting real estate '^shaU be precluded 
from such inheritance by reason of the alienism of any ancestor of suofa 
person,*' protects the jaheritance whether the claimant derives title 
through lineal or collateral ancestors, or through both. 

The word ** ancestor," by its established import, when used m rela- 
tion to succession to real estate by descent, eml»races both lineala and 
eollaterals. 

Denis McCarthy, a naturalized citizen, died in 1885, in the city of 
New York, intestate and without issue, seized of real estate in that city. 
Denis McCarthy, of Saratoga, who was naturalized in 1834, and was a 
great- grand son of Daniel McCarthy, a brother of Timothy McOairtbyr 
who was the grandfather of the deceased Denis, claimed the estate of 
which the latter died seized, as his heir at law ; all the ancestors of the 
latter, and of the claimant, havmg died aliens. Held, that the claim- 
ant was entitled to the estate. 

A record of the jadgment of a competent oourt admitting an aliea to 
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bacmno a cHiBea, and reciting the fncts. whioh entitled the aliea iasuoh 
judgment cannot be impeached by proof contradicting those recitala. 
In all collateral proceedings, taeh record is conclusive.-^Afc Car (Ay v. 
Mar$h and others, 1 Selden's Bep^ page 268, (1863.) 

Charles O'Conhor, for appeiiants, cited Banks v. Walker, 3 Barb. 
Ch. R, 438 ; Chitty on Descents, canon 5th, p. 91, 96 ; 2 Black. Com., 
212, 220, 221 ; Chitty on Descenis, 93, 94 ; 2 Bl. Com.. 221 ; 2 Pen- 
nington, 485 ; 2 Bl. Com., 223 ; see his 6th canon, p 224 ; Jackson v, 
Fitzsimmons, 10 Wend., 19, 20 ; Lessee oj Levy v. JiTCarUe, 6 Peters, 
IIV ; CoUingwood v. Pace, 1 Keble, 219, 637, 680, 682, 587, 673 ; 
Go. Litt., 8 b.— Hargrave's note, 37 to Ist pwi;; 11 A 12, Wm. III., 
ch.6,Mn 21 Wend., 180 ; 1 R. S., 764, § 22, (Dictionaries of Johnson, 
Walker, Sheridan, Bailey, Richardson, VVebeter ; and the Law Diet, of 
Tomlyn, Bouvier, Cowell, Burrill) ; Dwarris on Statutes, 702 ; Shep- 
ard Y. Gosnold, Vaaghan, 169 ; Parker. 44 ; IB. S., 764, §§ 27, 28, 
29 ; 1 R. S., 763, §§ 15, 29 ; MnshuU v. Jdinshull, 1 Atk., 415 ; Doe 
V. Brandling, 7 B. d? Cress., 643 ; 1 Annual Lous. R, 166 ; 22 Pick., 
573 ; 4 Blackf., 150; Act in 21 Wend., 130, note; Hargrave's note, 
37 to Co. Litt. 8 b. ; Littleton, § 12 ; Mort d' Ancestor, Fitz. N. Bre- 
vinm, 451, 452 ; Aiel. Besaiel <b Cosinage, Heme's Pleader, 60, 268 ; 
2 BL Com., 202, 204, 224, 207, 216, 217, 231 ; Chitty on Descents, 
p. 8, Cannon 5, § I ; Kaufman's, Mackeldey, p. 137,^ 128, 132 ; 1 
R. S., 753, §§ 16, 5, 6, 10, 12, 18, 29 ; Bevan v. Taylor, 7 S. and 
Rawle, 403. 406 ; Baker ▼. Ohalfant, 5 Wharton, 480 ; Bamitzy, Casey^ 

7 Cranch, 467 ; Hall v. Jacobs, 4 Harr. and J., 265 ; I S. and Rawle, 
223; 5 Wheat., 207, §§ 15 and 22; Dwarris on Statutes, 694, 695; 
Liws of 1833, p. 472; Jackson v. Fitzsimmons, 10 Wend., 10, 24; 
Smith V. Tracey, 2 Mod., 206 ; 5 Wharton. 480 ; 3 Halst., 360 ; per 
Story, J., 2 Peters, 92 ; 1 Devereaux, N. C. Eq. R., 347 ; Den v. 
Uriion, 1 Pennington, 112; per Ta»et, Ch. J.; 14 Peters, 198; 6 

. Amer. Jurist, 55 ; 2 U. 8. Statutes at large, p. 153, Act of 1802 ; 3 
id., p. 258, Act of 1816; 4 id., p. 69, Act of 1824 ; p. 310, Act of 
1828 ; Spratt v. Spratt, 4 Peters' U. S. R., 406 ; Vaux v. Nesbit, 1 
McCord's Ch. R., 370; JUtchie v. Putnam, 13 Wend., 526; 7 
Cranch., 420 ; Cmpbell v. Gordon, 6 Oanck, 176 ; Ex parte Clapper, 

8 Hill, 460 ; Richards v. McDamel, 2 Nott & McCord, 357 ; McDaniel 
V. Richards, 1 McCord's Law R., 187 ; 2 Haywood, 377; 2 John,R., 
182 ; Nolle v. Fmwiek, 4 Rand., 587 ; Martin v. Sirachan, Willes, 
468 ; 1 Starkie's Ev., 376— Part 3, § 2 ; id., 378, note^h.) ; Colder 
▼. Rutherford, 3 B. & Bing., 302. 

Robert £mmbt, for respondents, cited Sec. 22, 1 R. S., 764 ; 1 Co. 
Litt., by Thomas, p. 497 ; Taylor's Elemento of the Civil Law, 537, 
638; 2 Bl. Com., ch. 14, p. 201, 226 ; ch. 16, p. 248, 244, 251 ; Jack- 
mm y. Oreen, 7 Wend., 239, per Savage, Ch. J.; 15 Viner's Abr., 
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428 ; 8 BL Com,, 186 ; FiUherben a Natura Breriani, 195 ; Hale oo 
FiU. N. B., 221 ; 3 Co., 42, Ratcliffe'8 case ; 8 Petendorff *s Abr. De* 
scent, p. 48, note f. ; id.» p. 40, note ; JSasttoook y. Vinekt, 3 P. Wms., 
613 ; Grran^er's Supplement to Evans, vol. 1, 102 ; Campbell v. Gor- 
don and Wife, 6 Crancb., 176 ; Stark t. Chetap, In$. Co., 1 Cranch., 
420, muhie v. Putnam, 13 Wend., 624; Spratt v. Spratt, 4 Peters, 
393 ; McDanUl v. Richards, 1 McCord's R.. 187 ; Priest v. Cum- 
mings, 16 Wend., 617; 8. C. in Court of £rrorB, 20 Wend., 845; 
Conkling's Tr., ed. of 1842, 501. 



RuoGLEs, Ch. J., cited Jackson ▼. €hem, 7 Wend., 833 ; The PeopU 
V. Jrvtn, 21 Wend., 128 ; 10 Wend., 9 ; Jackson v. Fitzsimmons, 8 
Comstock, 408; McGregor v. Comstock, 1 R. S., 754; lltb and 12tb 
Wm., Ill, ch. 6 ; 1 Evans' Stat., 228 ; 21 Wend., 130 ; 14 Peters' R., 
198; 2 Com., 201, vol. 1, p. 218; 3 Bl. Com., 185; Fitsh. N. B., 
195 ; Co. Inst., part 2, p. 400, note 3 ; 2 Bl. Com., 243 ; 2 Kent's 
Com., 419-20 ; 1 Rev. L., 317, Sec. 2, 4 ; 3 Halst., 345 ; Den v. Jones 
et a/., where the point was adjudged in New Jersey; Co. Litt., 13 b., 
Com. on Sec. 5 ; Blackstone, vol. 2, p. 226, and of Collateral Ancestors 
in vol. 3, p. 186; 3 Cokeys Inst., 241; Jackson v. Fitzsimmons, 10 
Wend., 9 ; Chancellor, p. 12 ; Senator Seward, p. 16 ; Senator Tracy, 
p. 22 ; Chief Justice Savage, in Jackson v. Green^ 7 Wend., 889 ; 
liitchie v. Putnam, 13 Wendell, 524 ; Laws of the United States, 3 
Bioren and Duane, 476 ; Vauz v. Nesbiit, 1 McCord Ch. R., 366 ; 1 
R. S., 754, Sec. 22 ; 3 R. S., 2d ed., 605 ; Campbell v. Gordon, 6 
CniDch R., 182; Stark v. Chesapeake Ins. Co., 7 ibid., 420; Spratt 
v. Spratt, 4 Pet. R., 408 ; Conk. I'reaU, ed. 1842, 501 ; Bitchie v. Put- 
nam, 13 Wend. R., 526 ; Priest v. Cumminga, 16 ibid., 624 to 626 ; 
Commonwealth v. Towles, 5 Leigh R., 743; Mc Daniel v. Richards, 1 
McCord R^ 187 ; contra, Vauz v. Nesbttt, I McCord Ch. R., 370. 



RECISION— DAMAGES. 

Where a party, who has delivered personal property in paH paymeni 
for land purchased, pursuant to a special agreemedt, is entitled to re- 
scind it for the fraud of the other party, and to bring assumpsit for the 
property as for goods sold, the rule of damages is the actual value of 
the property, aod not the price fixed upon it in the agreement. — Camp 
T. Pulver 5 Denio's R., p. 48, N. Y., (1850.) 



RECISION OF CONTRACT. 
A contract rescinded ab initio as to part, and at the dieotion of on« 
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Btr^, most be wholly resciaded. — Fhy v. Oliver, 20 Vermont B., p. 
118, (1849.) 

BoTOB G. J., cited Jenkins y. Simpson, 2 Shepley, 364 ; Franklin 
f. ifi^, 4 Ad. <fe El., 599 ; Raymond y. Beamard, 12 Jobos., 274. 

EEC06NIZANCE— NON-APPEARANCE OF THE ACCUSED. 

In debt upon recognizance, the breach complained of being the non- 
appearance of the accused at the criminal court where he was bound to 
appear, it is not a defence that no indictment was found against him at 
such court 

Persons in jaii, or bound by recognizance to appear and answer to 
an indictment to be found, are not, of course, entitled to a discharge, 
although no indictment be found. Their discharge rests in the discre- 
tion of the court. 

A person arrested for a criminal offence, may insist upon an examina- 
tion before he can be compelled to enter into a recognizance. But he 
may wake that privilege, and if he does so, a recognizance entered into 
wilJiout such examination, is valid. 

A recognizance, therefore, need not show on its face that there is 
probable cause for believing the accused guilty of the offence charged, 
or that the magistrate has made any ajudication in the matter. — Cham- 
plain V. The People, 2 Comstock's R., p. 82, N. Y., (1850.) 



RE-CONVBYANCE OF MORTGAGED PROPERTY, ON PAY- 
MENT OF MORTGAGE. 

When a debt or liability, secured by a mortgage, has been discharged 
by the mortgagor or his assigns, the mortgagee and his assigns are 
trustees to make a re-convey ance, and a Court of Equity will enforce 
one. All privies in title and interest, as well as the mortgagor, have 
the right to redeem. — Upham v. BrookSy et aL, 2 Woodbury dc Minot's 
U. a. R., p. 407, (1849.) 

WoooBUBT, J., cited 2 Story, Eq Jur., sec. 1023 ; Co. Litt., 208, 
note. 
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RELIGIOUS SOCIETY— DESCRIPTION IN THE WRIT, AS -A 
BODY CORPORATE, FOR CERTAIN PURPOSES." 

In an action against a religions society, described in the wrii i^ *' a 
body corporate, for certun purposes," if the defendants would deny 
their existence, or organization as a corporation, they must give notice 
of their intention to do so in a specification of defence. — Tawmend v. 
First Freewill Baptist Church in Lowellt 6 Cushing's Supreme Judici- 
al Court Rep., p. 279, (1863.) 

Shaw, J., cited Stehbiru v. Jennings, 10 Pick., 172 ; Pape ▼. Gww- 
6y, 24 Pick., 211; Christian Society in Plymouth y. Macmnber, 8 MeC, 
235 ; First Univ. Soc. in Newhuryport v. Currier, ib., 417. 



REFEREES— WITNESS. 

One of three referees, before whom a cause is tried, cannot be sworn 
and e3[amined as a witness on the trial. — Morss y. Morss, 11 Barbour's 
Supreme Court Rep., p. 510, (1862,) N. Y. 

Parker, J., cited 2 R. S., 481, 3d ed. ; 1 Stark. Er., 449 ; Graenl. 
Ev., § 364, note ; Bex v. Boper, 7 C. <k P., 648 ; Manly y. Shaw, 1 
Cur. & Marsh., 361 ; Best, on Ey., § 169 ; Boss y. Buhler, 2 Martin's 
Lou. R., N. S., 312; Lislet & Carleton, 200; Partid 3, tit. 16, 1 ; 
19 In Stair's Inst. Book 4, tit. 2, sec. 38 ; Ersk. Inst. Book 4, tit 2, 
sec. 33 ; Glassford on Ey., 602; Tait on Ey., 432 ; Cowen's Tr« 662; 
Hopkins y. Cabrey, 24 Wend., 264 ; Green. Ey., § »64 ; Cowen A 
Hill's Notes to Phil. Ev., 60 ; Best, on Ey., 170 ; Taylor's Ev., § 
1011 ; Best on Ev., § 170 ; 2 Hawk., P. C. Ch., 46, § 17; Rsxy. 
Hacker, Kely, 12 ; 11 How., St. IV., 469 ; Citing Green. Ev., § 364 ; 
Taylor's Ev., § 1011 ; Ld. Staflf Case, 7 How., St. Tr., 1384, 1458, 
1552 ; Eari of Maccleficld's Case, 16 id., 1252, 1391 ; 2 R. S., 342, 
3d ed. ; Pevry y. Weyman, 1 John, 520 ; Cowen's Tr., 8t9. 



REPRESENTATIONS— VENI>OR AND VENDEE. 

The law does not make the vendor responsible in damages, for every 
unauthorized, erroneous, or false representation made to the vendee, 
although it may have been injurious. To make the party liable, tlie 
representation must have been false, have been fraudulently made, and 
have occasioned damage. 

And where one has made a representation positively, or professbg to 
speak as of his own knowledge witb^ut having any knowledge on the 



K1WAR& OrFB1dn> tor lost I/iOI^BRlt. 3tS 

subject, the intentional falsehood is disclosed, and the intention to de- 
ceive is als< inferred. — Hammatt ▼. Emerion^ 2*1 Mame B., p. 308. 
(1849.) 

BvANS and Rows, cited 1 Story Eq., Sec. 192: 2 Kent, c. 39;' 3 
Cnmpb., 606 ; 18 Pick., 109; 1 Mete., 201 ; 4 Mete, 151 ; 4 Bing., 
60 ; 3 ShepK, 227. 

ScEPLBT, J., cited Padey v, IVeeman, S T. R., 51 ; PolMll t. Wal- 
ter, S B. & Ad., 114; Stawev. Dentty, 4 Mete., 151 ; Allenv. Adding- 
ion 7 Wend., 1 ; McDonald v. Trafton^ 15 Maine, 225 ; IngersoU v. 
Barker, 21 Maine, 474 ; 2 Kent's Com., 490 ; Harding v. Randall, 
16 Maine, 832. 



*- RES JUDICATA." 

The doctrine that the law will not suffer the same question to be 
twice agitiKted between the same parties, but holds them to be concluded 
by its prior determination in a court of competent jurisdiction, is not 
limited, in its application, to cases in which the cause of action in the 
Buccessiye suits is exactly the same, and the decision, in the prior, pro- 
ceeded exclusively upon a question of fact. 

The sound and salutory doctrine of ^ res judicata " has si much wider 
range of application. — Birekhead v. Brown, 5 Sandford's Supreme 
Court Rep., p. 134, (1853.) 



REWARD OFFERED FOR LOST PROPERTY. 

The finder of lost property, for the restoration of which the owner 
has offered a fixed or certain reward, has a lien on the property, and 
may retain possession of it, if, on his offer to restore it, the owner re- 
fuses to pay the reward. — Wileon v, Giiyton, 8 Gill's Supreme Court 
Rep., p. 213, (1852.) 

In Wentvxyrth v. Day, 3 Metcalf, 352, the Supreme Court of Massa- 
chusetts decided, " that a finder of lost property, for the restoration of 
which the owner has offered a reward, has a lien on the property, and 
may retain possession of it, if, on his offer to restore it, the owner re- 
fuses to pay the reward *' 
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SALE OF A QUANTITY OF PORK IN INDIANA— MEMO- 
RANDA OF SALES. AND RECEIPTS FOR MONEY PAID 
—TRANSFER OF THESE DOCUMENTS TO A MER- 
CHANT IN NEW YORK, IN CONSIDERATION OF AD VAN- 
CES— ATTACHMENT. 

Merchants of another State, through A. & B., who were in the ware- 
house husiness m this State, purchased a certain amount of pork. The 
rendors stSL^e written memoranda of the sales, and receipts for the money 
pliid, and A. d? B. agreed, in writing, to deliver said pork at Toledo, 
to the order of said merchants as soon as navigation opened. Held, 
that these documents transferred the possession and property of the 

Sork to the purchasers. Heldy also, that these documents being en- 
orsed and delivered to a merchant in New York in consideration of 
advances of money in the usual course of trade, transferred to him the 
legal possession of the property, and made him an actual purchaser to 
the extent of his advances. ' 

Seld, also, that an attachment issued subsequently to said i Aittsfer to 
siud merchant, at the instance of supposed creditor of the original pur- 
chaser, could not be maintained ; and the mere fact that the attach- 
ment issued, was no evidence of indebtedness to the attachment 
plaintiff. 

The statute does not require a delivery of goods sold where the con 
tract is in writing, or where the purchase money, or a part of it is 
paid. — Pierce v, Oibeon, 2 Carters Supreme Court Rep., page 408, 
(1853,) Indiana. 



SALE OF CHATTEL, BY OFFICER, UNDER EXECUTION- 
TRESPASS— WITNESS OF OFFICER 

In an action of trespass against an officer, for taking a chattel on an 
execution, the creditors attorney, who was directed by the creditor if 
he thought it advisable, to cause the chattel to be taken, to satisfy the 
execution, and thereupon put it into the hands of the defendant, an 
officer, and directed him to take the chattel upon it, and informed him, 
that the creditor would indemnify him for so doing, is not thereby 
rendered an incompetent witness for the defendant on the gn>iin(1 of 
interest.- ^oorrf v, Haine, 27, and vol. 14 Maine R., p. 207, (1849.) 

Fuller, cited Kimhall v. Davie, 19 Maine, 310 ; Phillips v. Bridge^ 
11 Mass., 242; Uniaa Bank v. Knapp, 3 Pick., 96; Tappan v. 
Bailey, 4 Mass., 529 ; Van Neee v. Terbume, 3 Johns, Cases, 82 ; 
Siockhame y J.^nee, 10 Johrs., 21. 
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SALE OF CHATrELS FOR CASH— LOSS OF CLAIM BY 
NEGLECT OF PURCHASER, TO CALL FOR GOODS 
PURCHASED. 

On a sale of chattels for cash, the buyer cannot take tne goods, or 
sue for them, without payment. 

Where the 7endor sold to the pldntiff a quantity of hops, to be 
pud for on delivery, and sent them to the defendants, who were for- 
warders and warehousemen, to be delivered to the plaintiff on 'payment, 
it was held, that the title did not pass before payment, and that the 
plaintiff, having neglected to make payment, and receive the hops, 
for an unreasonable time after being notlGed of their arrival, could not 
maintain trover against the defendants, who shipped them to another 
market, in pursuance of the orders of the vendor. — Conway v. Bush, 
it als^ 4 Barbour's Supreme Court R., p. 564, N. Y., (1860.) 

WiLLARD, J., cited McDonald v. Hewitt^ 15 Johns., 949; 6 East., 
614; 13 East., 522 ; 2 Kent's Com., 492. 



SALE OF LAND— CONTRACTS FOR, HOW MUST BE MADE 
—LOOKERS ON BEING THE OWNERS OF LAND WHEN 
SOLD, OR MONEY EXPENDED ON IT, WITHOUT 
MAKING KNOWN THEIR CLAIM. 

All contracts for the sale of land must be in writing, and signed by 
the party or his agent lawfully authorized. 

The want of a written contract might be a good defence in a con- 
troversy between D. and C. ; but how far it would avail against the 
purchaser, depends upon what he (D.) said at the time to induce them 
to )rust to the representations and the bond of C. 

Where a party induces another to part with his money, he will be 
estopped in equity from asserting a title to property purchased by an 
innocent vendee. 

It is the settled doctrine, that if one man knowingly, though he 
does it passively by looking on, suffers another to purchase and expend 
money on land under an erroneous opinion of the title, without 
making known his claim, he shall not afterwards be permitted to exer- 
cise bis legal right against such person. 

The stfitute of frauds is no defence agiunst the claimant in a case 
like the present. Held^ that the heirs of D. are precluded from 
making any defence which he could not make. — IHekion^ et. aL, 
V. Oreen, 24 Mississippi Supreme Court Rep., page 612, (1853.) 

D. Mates, for the appellants, cited Pratt v. Vaiiier, Peters R.| 
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406 ; Lan^don v. Goddard, 2 Story R., 2eY ; Cowen v. Prfee, 1 Bibb, 
173; Taylor Y, Luther, 2 Sumner, 229; Athey v. McBenry, 6 B. 
Mon., 50 ; CbAw v. Dubmse, Harp. Equity R., 102 ; Beach v. /Wlon 
Bank, 3 Wend., 573 ; Afiller v. (7o««-. 6 Geo. Re., 341 ; Loffan v, 
McChord, dte., 2 A. K. Marsh. 225 ; Hood v. Bowman, Freemao Ch. 
R, 290 ; SneUing v. Utterback, 1 Bibb, 611. 

Mr. JuBTicB FisBBB, Cited Wendell t. Fan Befmelaer^ 1 Johns. Gh. 
R., 363. 



SALE OF LAND UNDER A JUDGMENT. 

It is a general rule that a sale pf lands, under a judgment, destroys 
the lien of the judgment on the lands. 

But where, after the sale of premises upon an execution, for less 
than the sum due upon the judgment, the same are redeemed by the 
grantee of the judgment debtor, they may be resold by tiie sheriff upon 
the same execution, for the balance remaining due thereon. 

In such a case, a redemption under the first sale renders that sale 
null and void ; and by such redemption is merely paid and satisfied 
pro tanto^ but remains a valid lien upon the premises for the unpaid 
balance. — Titus v. Letoie, 3 Barbour's Sup. Court R., p. 70, N. Y., 
(1849.) 



SALE OF PERSONAL PROPERTY WRITTEN CON- 

TRACT— PAROL EVIDENCE. 

Parol evidence is admissible to establish the fact of the sale of per- 
sonal property, and the time when it was made, notwithstanding tfie 
contract was reduced to writing ; but the document itself must be re- 
ferred to, to ascertain the terms of the agreement. — Thompson v. Mapp 
et aL, 6 Georgia R., p. 260, (1849.) 



SALE OF VESSEL—FRAUDULENT REPRESENTATION BY 
SELLER, AS TO AGE OF VESSEL— VESSEL CONDEMNED 
IN AvFOjlElGN PORT. 

The purcshaser of a vessel, falsely and fraudulently r^epresented by 
the seller as eighteen, instead of twenty-eight years old, having sent 
her to sea before he had knowledge that such representation was false, 
and the. vessel being afterwards condemned in a foreign port, it was 



£&tf, that the purchaser was entitled to recover his actual damagea, 
CMScasioned by sending the vessel to sea, not exceeding the value of the 
vessel. — Tuckwell v. Lambert^ 5 Cushing's Supreme Court B., p. 23, 
(1852.) 



SALE UNDER EXECUTION. 

A sale under execution is not void, naerelj because the officer sells a 
less interest in the property than the defendant really owns. — O^Oownor 
V. Toungbloodi 16 Alabama R., p. 718, (1849.) 



SALE— USURY— TRACT OF LAND. 

.A., liviiv in New York, sells to B., also living in New York, a tract 
df land in New Jersey, and takes his bond for part of the consideration 
money, with seven per cent, interest, and his mortgage on the lands 
conveyed, to secure the payment of the bond. The mortgage is not 
usurious. — OothmUt aL v* Blydenburgh et al^ 1 Halsted's Ch. B., p. 
n, N. J., (1849.) 



SALE— WHAT THE LAW REQUIRES OF A SELLER. 
WHEN THE PURCHASER HAS BARGAINED FOR A 
GOOD TITLE. 

A purchaser, who has bargained for a good title, will not be com- 
pelled to take one which is subject to suspicion. It must be free from 
reasonable doubt — such a title to which no reasonable man would ob- 
ject ; one which a prudent man would not hesitate to purchase at full 
market price. It is not sufficient that the title is probably good, but it 
must be one which the purchaser must feel a reasonable certainty that 
it is so.— i^roum v. Common, 5 Oilman's R., p. 174, Ills., (1849.) 

Williams and Lawbbncb, cited M^.rlow v. Smith, 2 Peere Williams, 
201 ; StapUton v. Scott, 16 Vesey, 2^1 ; Jervaise v. Duke of Northum- 
berland, Jacob db WaJker, ^7; Sxnoes v. Lusk, 14 Yesey, 549; 
Sheffield V. Lord Mulgrave, 2 Ves ,, 626 ; Eoake v. Kidd, 6 Vesey, 
647 ; 2 Mad. Ch., 434 ; Seymoi v. Delahay, 6 Johns. Gh.> 222 ; 
GiMmett V. Macon, 2 Brock., 207 1 8ug. on Vendors^ 425 



318 8AMPLE — SALS 07 BLANKETS IK i^JSB BT SAICPLS. 



SALE— WHAT INDISPENSABLE TO COMPLETE A SALE- 
STACK OF HAY SOLD BY SCHOOL COLLECTOR— SEP- 
ARATION OF PROPERTY, WHEN SOLD AT JUDICIAL 
SALK 

No sale can be perfect, and no property passes to the purchaseTy 
when any act remains to be done by the vendor, such as weighing, 
measuring, or counting out of a common parcel. 

Accordingly, where hay in the stack was sold by a school collector, 
under a tax warrant, but was not delivered, the quantity sold beine 
mixed with the other hay of the owner, to be weighed off or otherwi^ 
separated from the general mass, by the purchaser at a future time ; 
held, that the property in the hay did not pass to the purchaser. 

An officer who makes a judicial sale, must separate the property he 
sells from the mass of property with which it is mixed, or the title will 
not pass. — Stevem v. Em,, 10 Barbour's Supreme Court Rep., p. 95, 
(1852,) N. Y. 

Gridlbt, p. J., cited Long on Sales, 276, ed. 1839; Downer ▼. 
Thon^Mon, 2 HiU, 188 ; 



SAMPLE— SALE— BARK. 

The defendant having some bark to sell, applied to the plaintifiii to 
find a purchaser. The plaintiffs applied to T., who agreed to purchase 
the bark if equal to the sample. The bark having been shipped, the 
defendants sent the plaintifl^ the invoice, and requested them to accept 
a bill of exchange for the price, which they did upon the offer of a chl 
credere commission. The bark not being equal to sample, T. refused 
to accept it, and the plaintiffs having been called upon to pay the bill 
when due : — Held, that they were entitled to recover the amount of the 
bill, in an action for money paid to the defendant's Jise.-^Hoaper et al. 
V. Trefry, 1 Welsby, Hurlstone & Gordon's R, p. 17, Eng., (1849.) 

SAMPLE— SALE OF BLANKETS IN BALES BY SAMPLE 

Where blankets in bales were sold, unopened, samples only being 
seen and examined by the purchaser ; held, that evidence of a custom 
among dealers in blankets to sell in that manner, and to make compen- 
sation to the purchaser in case the blankets, on the bales being opened, 
proved defective or inferior to the samples ; where such evidence was 
clearly insufficient to establish a general commercial usage, it was not 
proper to be submitted to the jury as bearing upon the question, 
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whether there was a warranty of the quality or soundness of the blan- 
kets on such sale. ' 

Where such evidence was submitted to the jury "as tending to 
show, in connection with' other evidence, that a personal examination of 
the bulk of the goods sold was not in the contemplation of either of the 
parties/' a verdict sustaining the alleged warranty was set aside. 

The mere circumstance that the seller of goods exhibits a sample at 
the time of the sale, will not, of itself, make it a sale by sample, so as 
to subject the seller to liability on an implied warranty as to the nature 
or quality of the goods. To have this effect, the evidence must show 
that the parties mutually understood that they were dealing with the 
sample, upon an agreement on the part of the seller, that the bulk of 
the commodity corresponded with the sample, a. 

That a pei^onal examination of the bulk of the goods by the pur- 
chaser at the tim^ of the sale, is not practicable or convenient, fur- 
nishes of itself no sufficient ground to say that the sale is by sample. 
It is only a fact bearing upon the question of the character of the sale, 
Beime and Bumside v. Dard, 1 l^lden's Rep., page 95, (1853.) 

Jewett, J., cited 2 Kent's CJom., 479-80 ; Seixas v. Wood, 2 
Cain's, 48; Snell v, Moses, 1 Johns., 96; Perry y. Aaron, ib., 129; 
Defrees v. Treemper, ib., 274 ; Holden v. Bakin, 4 Johns., 421 ; 
jDavis V. Meeker, 5 Johns., 854 ; Bisermanee v. Vemey, 6 Johns., 5 ; 
Sweety, Colgate, 20 Johns., 196; Welsh y. Carter, 1 Wend., 186; 
Moses V. Mead, 1 Denio, 378 ; The Oneida Manuf, Co., v. Lawrence, 
4 Cowen, 440 ; 2 Kent's Com., 481 ; Story on Contracts ; ib., 449 ; 
Moses V. Mead, 1 Denio, 378; Sands y. Taylor, 6 Johns., 395; 
Andrews v. Kneeland, 6 Cowen, 364 ; Beebee v. Bobert, 12 Wend., 418 ; 
Bradford v. Manly, 13 Mass., 139; Boorman v. Johnson, 12 Wend., 
566 ; Parker v. Palmer, 4 Bam. and Aid., 387 ; Germain v. Burton, 

3 Starkie R., 32, note a ; Waring v. Mason, 18 Wend., 426 Long on 
Sales, Rand, ed., 192 ; Story on Contracts, § 540 ; Gardiner v. Gray, 

4 Camp., 144 ; Meyer v. Everth, ib., 22 ; Thompson v. Ashton, 14 
Johns., 317 ; Yeates v. Pym, 6 Taunt., 446 ; Story on Contracts, 8 12; 
Schooner Reeside. 2 Sumner, 257 ; The Mutual Safety Ins. Co., t. 
Bone, 2 Comstock; 235 ; Cow. and Hill., notes 1411-2 ; Greenleaf ed., 
§ 251, 262. 

Gardiner, J., cited 13 Mass., 130 ; 12 Wend., 413; Oneida M. Co., 
T. Lawrence, 4 Cowen, 442, 443 ; Term R., 68 ; Waring y. Mason, 18 
Wend., 434, in error ; 18 Wend., Supra, 434. 
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SEARCH FOR MISSING DOCUMENTS— SECONDARY EVI- 
DENCE— RECITALS IN THE DEED OF A FI, FA,— 
INCOMPETENCY OF WITNESS— ATTESTING WITNESS 
TO A DEED-ACKNOWLEDGMENT OF A PARTY TO 
A DEED— REVERSAL OF JUDGMENT— ADMISSION OF 
ILLEGAL TESTIMONY— PURCHASER AT SHERIFFS 
iSALE— DEED FIRST RECORDED. 

Upon a question of diligence, in the search for toritten documentM, 
^ as to entitle the party to introduce secondary evidence, he must show 
tbat he has, in good faith, exhausted all the sources of information and 
means of discovery which the nature of the case would naturally sug- 
gest, and which were accessible to him. 

The recitals in a deed of the fi, fa., and seizure and sale of (he 
property under it, are prima evidence of the facts. 

The depositions of a witness who was incompetent at the time he 
was sworn, on the ground of interest, cannot be purged by removing 
the disqualiGcation on the trial. 

The ancient, fixed and universal rule is, that the attesting witnesses to 
a deed, must be produced to prove any fact connected with the execu- 
tion of the instrument, unless their absence is accounted for, and the 
fact that others may know more of the tmnsaction, will not dispense 
with their testimony. 

The acknowledgment by the party himself, that he executed the 
deed, or even his admiission in answer to a bill filed for discovery, has 
been held not to dispense with the testimony of the subscribing witness. 

And the rule is the same, whether the acknowledgment is offered in 
evidence against the party himself who made it, or a third person. 

The exceptions to the general rule requiring the production of the 
testimony of the attesting witnesses stated : 

A judgment will not be reversed merely because a charge, legal in 
itself, may not be sufficiently full, or is calculated to mislead the jury« 
In such case it is proper to ask an additional or explanatory charge. 

The admission of illegal testimony is not sufficient to authorise a re- 
hearing, where the verdict could not have been affected by it. 

A purchaser at sheriff 's sale, who has his deed first recorded, will 
ffain the same preference over an unrecorded deed, as if he had bought 
directly from the debtor himself. — EllU v. Smith, 10 Cobb's CJeorg^ 
Supreme Court Rep., p. 253, (1852.) 

E. R. Brown, for plaintiff m error, cited ffamet v. Wyman, 9 Mass., 
138 ; Barkley y. Soreven, 1 N. & M., 408 ; Morreaon v. Dent, 1 Miss. 
R., 246 ; 1 Halst., 182 ; Vaugkan v. Biggers, 6 Ga. R., l88 ; 1 Ph. 
Ev., 464 ; Shaver v. Mli, 16 J. R., 201 ; ffenrt/ v. Bishop, 2 Wend., 
576 * Boberts v. Tennel, "? Mon., 247 ; Zerby v. WiUon, 8 Ham. &» 
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43 ; Tovm$end v. Covington, 3 McCbrd, 219 ; Famworth v. Briffg, 6 
N. Hamp. R., 661 ; January v. Goodman, 1 Dall, 208 ; Pearl v. Allm, 

1 Tyl. R, 4 ; Bennett v. iBoW/won, 8 Stew. & Por., 227 ; PFAt^mor« v. 
Brooks, i Greenl., 67 ; 1 N. C. L. Rep., 93; 4 M. <fe Selw., 350; 
Winn V. WiUiarns, I Minor, 136; Dolby v. Wilson, 14 J. R., 377 ; 
Teneyck v. J9t7/. 6 Wend., 64 ; ICyle v. Bostick, 10 Ala., 689 ; 6 Geo., 
441 ; Prince's D., 426; Cobb's D., 644-5. 

W. A. Hawkins, for the defendant, cited 3 Phil. Ev., 1238 ; 2 J. C, 
674 ; 15 Mass., 380 ; 8 Wheat., 326 ; 2 Rand., 87 ; 20 John., 168 : 

2 Wend., 369-70-75; 7 Wend., 160; 2 Phil., 10; Bar. <k Cress.', 
517 ; 6 Cobb, 194, 198 ; 3 Phil. Ev., 1453 ; 3 bing., 192 ; 11 Mass., 
319 ; 7 Cobb, 368; 4 Cow., 699 ; 2 Bing., 502 ; 15 Wend., 588. 

Dudley, represented by McCat, for defendant, cited 1 Kelly's Rep., 
680 ; 6 Cobb, 194; 6 Cobb, 198, et seq, ; 8 Phil. Ev., 1238; 2 ib., 
674, et seq. ; 16 Mass., 380; 8 Wheat., 326 ; 2 Rand., 87; 20 John., 
168; 6 Cow., 162; 2 Wend., 369-70-75; ib., 513; 7 Wend., 160; 
2 Phil. Ev., 678 ; MiddUton v. Aftlton, 10 B. & Cress., 317 ; 2 John., 
461-2; 3 Bin., 192; 11 Mass., 309; 7 Cobb, 368; 3 Phil. Ev., 
1453 ; in Jackson v. Sckoonmaker, 2 Johns., 230 ; 2 Bin., 602 ; 4 
Cow., 599 ; 15 Wend., 588 ; 20 E. C. L. Rep. ; 19 Pick., 202 ; 5 
Hump., Ill; 13 Mass,, 379, 381; 1 Peters, 322 ; 3 Paige, 238; vS 
Pick., 390 ; 3 E. C. L. Rep., 117, 118; ib., 164. 

Lumpkin, J., cited Cowen's note, 861, to 1 Phil. Evid., 462 ; Rex v. 
J^orton, 4 Jf . & S.. 48 ; i2«F V. Castleton, 6 T. R., 236 ; 1 Stork. 
Evid., 336, 360 ; 6 Ga. Rep., 188; Fortescue de Land. Leg. Ang. C, 
32; in Bex. v. ffarringworth^ ^ M. <fe 8., 35f, p. 354 ; 1 Dougl., 216 ; 
2 East., 187 ; 4 ib., 53 ; 6 T. R., 366 ; 7 ib., 267; 4 Esp, N.P. C, 30. 



SECRET PARTNERSHIP — JUDGMENT AGAINST ONE 
PARTNER CARRYING ON THE BUSINESS PUBLICLY 
IN HIS OWN NAME. 

Where a secret partnership between two persons exists, a prior ex^ 
cution on a judgment against the one carrying on the business publicly 
in his own name, levied on the goods belonging to the firm, is to be 
prefeiTed to a subsequent execution on a judgment against the two 
partners as a firm. — Brown's Appeal, 17 Pennsylvania Supreme Court 
k, p. 480, (1862.) 

0. Gibbons and W. Darunoton, for the appellants, cited Bx-par^ 
Ernly, 1 Rose, 61 ; Oafv, Hinchman, 5 Watts, 454; FTiWer v. iWcA- 
9ird9t 10 Conn., 37. 
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.^_ ^ for the appellees, cHed Et-ftttrte Rvffio, 6 Vet , 

127 ; Tayhr v. Fkld, 4 Vesey, 896; Ex-parte King, 17 Ves., 116; 
B9U ▼. iVeKmtan, 5 Ser. dp R., 02 ; Ikmer v. Staufer^ 1 Peon. Rep.^ 
203; PF%arton v. Grant, 5 Barr.» 89 ; 6Dodgrass*8 Appeal ; 13 Steti» 
Rep., 71 ; Baldwin v. Lord, 6 Pickering, 848 ; 1 Qreen's Cbaaceiy, p. 
169 ; Commock ▼. Johnson, 6 Greenleaf, 188 ; French v. Chase ; )Fi^- 
^«r y. Richards, 10 Con., 42 ; 5 Binney, 59 ; BerryhUl y. Wells, Ram* 
sej's Appeal, 4 Watts, 71 ; Strohecker y. Bank, 6 Watts, 101. 

Bla6x, C. J., cited Baldwin y. Idmi, 6 Pick., 348. 



SENTENCE TO IMPRISONMENT AND FINE— PARDON- 
COSTS. 

A penon was conyieted of a criminal offence, and sentenced to im- 
prisonment for a specified time, and to pay a fine of one hundred dol* 
tars. Sabsequentlj, he was pardoned for the '' crime of which be 
stands convicted.'' After this, an execution was issued against him for 
the amount of the fine and the costs of the prosecution, and also a fee 
bill for the costs made by him. Held, that he was discharged from 
the fine, but not from the costs. — HMiday y. The People, 5 Oilman's 
R., p. 214, Ills., (1849.) 

Trbat, C. J., cited 5 Bac. Abr.,288 ; United States y. Lancaster, 4 
Wash. C. C, 64; Rows y. The State, 2 Bay, 565 ; Ex-farie McDonald, 
2 Wharton, 440. 



SET-OFF— CONSTRUCTION OF THE STATUTES OF SET- 
OFF, BY COURTS OF EQUITY AND COURTS OF LAW. 

Courts of equity put the same construction on the statutes of set-off^ 
in the absence of all interyening equities, as do the courts of law. 

In an action to recoyer a debt, due from the defendant to the plaintiff 
indiyidually, the defendant cannot set off a debt due from the plstniiff 
to a firm in which they are both partners. — McKiJiley v. Winston, 19 
Alabama R., p. 801, (1852.) 

Error to tiie Ofaancery Court of Lauderdale. 

^ Tried before the Hon. D. G. Ligon. 

PliTOB, for plaintiff in error. 
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' 'QftMOm) and Nicnsoisoifi contra. 

Dabgan, C. J. Winston brought a suit at law against McKinlej, 
to recoreV a debt dne to him by McKinlej, individually. McKinley» 
by his original and amended bill, seeks to set otf against this debt a 
demand due from Winston, as the bill alleges to a company composed 
of McKinley and Winston, and several others. This is the objeet«.and 
substance of the bill, and we cannot doubt but it was properly di»-' 
missed ; for independent of all other objections, we think it clear that 
in the absence of all other intervening equities, one debt cannot iha sei 
off against another, unless the^ are mutual debts ; tiiat is, debt»to and 
from the parties in the same right. Courts of equity put the same con- 
struction on the statutes of set-off, as do courts of law, and if there is 
no equity going beyond the statutes, to entitle a party 4o have one debt 
set off against another, it must be shown that they are mutual debts, 
such as could be set off, the one against the other, under the statute at 
law, if the controversy w re properly pending in that forum. In tlie, 
case of Blagden ex-parte, (19 Ves., 405,) the petitioner was indebted 
to Heam, a bankrupt, who was indebted to the wife of the petitioner , 
before the marriage, the object of this petition was. to setoff the debt 
due to the wife, dum sola, against the debt owing by the husband to 
the bankrupt, t!ie Chancellor said "it must be a strict set-off Ht luw»or 
a case of mutual debt or credit ; but here is no pretence for a.set'off 
at law, nor is it a matter of setoff in equity, for . if the petitioner bad 
sued alone, this court would have required the wife as a party." 'J'he 
same prmciple is fully recognized by Judge Story, in his work upon 
Equity^Jurisdiction, vol. 2, 657. See also Green v. Darling, 5 Masoo, 
207, 208 ; 11 Yes., 27. I deem it unnecessary to refer to authorities, 
to show that the debt due from Winston to the company of which the 
complainant was a member, could not be set off by him,iagain6t a debt 
he owed individually to Winston ; and as it is manifest that there is no 
equitable ground going beyond the statute of set'^off, that entitles the 
plaintiff to have this demand due by Winston to the company against 
the debt he owes to Winston, the bill was properly dismissed, and the 
decree must be affirmed. 



SET-OFF— RIGHT OF SET-^FF, WHEN ACCRUES— IN- 
SOLVENT DEBTOR.: . 

l%e right of set-off between an insolvent debtor. and. his creditor* 
accrues at the time of the first publicatioorof the notice of tiie insol- 
vency ; and the account is to be stated, and the balance ascertained, as 
of that day. — Demmon v. The Freeident, Directors and Company of 
the BojfUUm Bank, 5 Cushing's R., p "^oi, (I862,) Mass. 



dt4 sasRinr, no. 

Shaw, C. J., cited Stat, :d8 ; c. 16% g 3 ; the ease of Bom ▼• 
Rauri, 8 Taunt., 499. 



SHERIFF— EXPIRATION OF OFFICE. 

A sheriff does not fully complete the execution of process untQ he 
has rendered the money to the plaintiff. The fact of his going out rf 
office before its completion, does not absolve him from liability to pay 
over the money and the interest, provided in such case, on motion. — 
Bw^kmaster v. Drake, 5 GUman's R., p. 321, Ills., (1849.) 



SHERIFF— LIABILITY OF, FOR ESCAPE OF SLATES. 

If a sheriff seiae two slaves under execution and deliver them to the 
overseer, who, without securing or confining them, attempts to cany 
them to the county jail for safe keeping, and in so doing, one of them 
escape, the sheriff is liable to the plaintiff to the extent of its value. 
Eidridge v. Spenee, et. o^., 16 Alabama R, p. 682, (1849.) 

WnrrK and Parsons cited Watson*s Sheriff, 191 ; E(uely v. WaUeer, 
10 Ala., 671; Sly v. ^incA, Cro. Jac, 614; WeU> v. £umpass,9 
Porter, 201 ; Sewall v. Mattoon, 9 Mass., 535 : Leavitt v. Smith, 7 
Ala., 183; Clerk v. Withers, 2 Raymond., 1072; MUdmay v. SmOh^ 
3 Saund., 684, case 57 ; Wadsworth v. Parsons, 6 Ohio, 449 ; Com. 
Dig., tit. Res. d., 7, mar. 278, vol. 7 ; Bac. Abr. Rescue, b, vol 8» 589. 



SHERIFF— LIABILITY OF SHERIFF FOR SURRENDERING 
WITHOUT LEGAL AUTHORITY THE POSSESSION OF 
GOODS LEVIED ON BY HIM UNDER AN EXECUTION. 

A sheriff without legal authority withdrew from, and surrendered 
the possession of goods levied on by him under an execution, and made 
return to that effect on the execution. Held^ that he thereby incurred 
a liability on his official bond, to the plaintiff in the execution, to the 
extent of his injury by such misconduct. 

On such -withdrawal and surrender, the lien of the execution on the 
goods was gone, and the plaintiff had no claim oA the proceeds of their 
sale, on a subsequent fi. fa. — Commonwealth v Oontner, 18 Pennsyl- 
vania Supreme Court Rep., page 439, (1858.) 
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SHERIFF'S DEED— OMISSION OR IRREGULARITY IN 
SHERIFF'S DEED. 

A mere omission or irregularity in a sheriff's return, cannot vitiate a 
sale made under execution so as to invalidate the right of a bona Jide 
purchaser. — Bopping v. Burnam, 2 Greenl.'s Rep., p. 43, (1852,) 
Iowa. 

Humphreys v. Berson^ 1 G. Gre<»uL, 199, 216; Doey. Heath, 7 
Blackfl, 156. 



SHERIFFS RETURN— SECURITIES OF EXECUTOR. 

A return of no property, on an execution issued ^igainst the adminis- 
trator of a deceased executor, upon final settlement of his intestate's 
administration, will not authorize the issuance of execution against the 
securities of the executor. — Jenkins v. Oray et aL, 16 Alabama R., p. 
100, (1849.) 



SHERIFF'S SALE-^ALE OF LAND UNDER EXECU- 
TION—GROSS INADEQUACY OF PRICE— AUTHORITY 
OF COURT IN SUCH CASES. 

Although every inadequacy of price 'will not be sufficient to set aside 
a sale of lands made under execution, yet, when the inadequacy is so 
gross as, at once to shock the understanding and conscience of an honest 
and just man, it wi!l, of itself, authorize the court to set aside the sale. 

In all such cases, the sheriff should not proceed with the sale, but 
should return the Ji. fa. stating the levy and that the property was not 
sold for w.int of buyer-^, and wait for a venditioni exponas. 

Any I'tjrson who is a party to the suit, or connected with the title to 
the lands sold, whether his interest be legal or equitable, may be 
heard on a niotiou to set aside the sale for inadequacy of price. — Hen- 
derson, et al. V. Sublelt, et al., 21 Alabama Supreme Court Rep., page 
626, (1853.) 

White & Parsons, for plaintiffs in error, cited Moihle Cotton Frees 
V. Moore dcMagte^ 9 Porter, 687 ; Ahercromhie v. Conner^ 10 Ala., 298; 
Hubbert v. McCollum, 6 ib., 224 ; Lee v. Davis, 16 ib., 616. 

J. B Martin, Contra, cited Paries v. Stonum, 8 Ala., 752 ; Morris vl 
Booths A Wife, ib., 907; MiieKea v. Mitchell, ib., 414; Welch v. 
WeUh, 14 ib., 76; Mayfield v. Clifton, 3 Stewart, 376 ; Toland r. 
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Magee, S ForUiT ; Bibb. v. McKifdey, 9 Porter, 636, • Serg,d[;&, 
191 ; 3 ;oweif, 590; 8 Mass., 99; 13 ib., 38i; Ho^c$i v.- Bell r^ 
Wife, 4 Stew. & P.. 287 ; Foumier v. Curry, 4 Ala., 321 ; Foster v. 
Mabe^ ib., 402 ; 9 ib., 959 ; ib., 937 ; 8 Johns., 257 ; 15 Ala. Bep., 
212 ; 4 ib., 667 ; Brcme d Smelaer v. Henderson, 15 Ala., 425 ; 16 
Vermont, 620 ; 2 ib., 524 ; 5 Watts., 304 ; 1 Miss., 704 ; 10 Ver- 
mont 346; 4 Taunt., 822; Powell v. Governor, 13 Ala., 516 ; LiU., 
Select Cases, 256 ; Lee v. Bavie^ 16 Ala. 

LdGON, J., cited Lee y. Bavis et al., 16 Ala., 516 ; Keightly'y, Birch, 
et al., 3 Camp., 521 ; Lankford v. Jdokson, et al.^ decided at the pre* 
Bent term, in which the English authorities are collated by Chief Jus- 
tice Chilton.— iVticAofff v. Mdhone, 15 Ala., 212. 



SHIP OWNED By TWO PERSONS IN EQUAL SHARES 
—REPAIRS IN A HOME PORT, BY ORDER, ONLY, OF 
ONE OP OWNERS. 

When a ship is owned by two pei-sons in equal shares, and one of 
them, without any authority from the other, and without his knowl- 
edge or consent, repairs the vessel in a home port, he cannot recover 
of the other owner, any portion of the money expended for such re* 
pairs.— ^«fao» v. Thompson, 27 Maine H., p. 470, (1849.) 



SHIPS ENGAGED IN CARRYING PASSENGERS ON HIGH 
SEAS FOR HIRE— ON WHAT FOOTING OF RESPONSI- 
BILITY STAND. 

Ships engaged in carrying p;issengers on the high seas for hire, stand 
on the same footing of responsibility, according to the maritime law, 
as those engaged in cartying merchandize, the passage money being 
the equivalent for the freight, and therefore on a breach of a passenger 
contract, and damage resulung, the ship as well as the owner is bound 
to respond. — The Pacific, 1 BUtchford's Circuit Court R., p. 569^ 
(1852.) 



SICK AND INCOMPETENT CREW. 

Where the master of a vessel is charged with having sailed on a 
voyage from the coast of Africa with a sick and incompetent crew, 
whereby delay was caused, and damage ensued to the cargo, and a 
toss of price in selling it ; the question is, what were the facts on which 
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he W38 called to exercise bis beet jadgraent at the time he sailed^ not 
what actually happened afterwards. 

Where, in such a case, tbe evidenced the crew, as to their own 
health, can be had, it must control, in opposition to the testimony of 
persons experienced in the trade of the African coast, as to tbe effect 
of the given sickness upon tbe crew, and the propriety of the master's 
leaving as he did. — The 'Gentleman^ 1 Bfatcbford's Circuit Court R., 
p. 196, (1862.) 



SIGNATURE— CONDITIONAL SIGN ATURE TO NOTE. 

Where a party signs a promissory note on eondition that another 
person shall sign the same, above his signature, he is not liable upon 
the note unless the condition is complied with. And a party suing 
apon such a note is bound to show how it came into his hands without 
a compliance with the condition. — Miller v. OamUey 4 Barbour's Su* 
preme Court R., p. 146, N. Y., (1850.) 



SLANDER— CHARGE OF JUDGhE IN REGARD TO RIGHT 
OF JURY TO TAKE INTO CONSIDERATION EXPENSES 
OF PLAINTIFF BY BEING COMPELLED TO COME 
INTO COURT TO VINDICATE HER CHARACTER. 

In an action for slander, it is erroneous for the judge to charge the 
jury that they bave a rigbt to take into consideration the expenses to 
which the plaintiff has been put, by being compelled lo come into court 
to vindicate her diaraeter. — iiicki v. Foster, 13 Barbour's Supreme 
Court Rep., page 66d| (1853.) ' 

Eli Cook for tbe plaintiff, cited TilhtUon v. Ckeetho^n, 3 John., 
M ; Cook V. Ellis, 6 Hill, 466; Bailey y. Dean, 5 Barb., 303 ; Sedg. 
on Damages, 39 et seq , and 487, ei seq. ; MlioU v. Brown,, 2 Wend., 
497; BosUm Manuf. Go , v. Fishy 2 Mason, 119; Burr v. Burr, 1 
Hill, 217; Washburn r. (huld, 3 Story's Rep., 122, 136; Men v. 
Blunt, 2 Wood and Minot, 121, 146. 

fi. G. Havbn, for the defendant, cited 2 Gteenl. Ev., § 252, and 
authorities in note ; 13 How. U. S. R, 363 ; 21 Pick., 382 ; 23 Wend., 
435 ; Code, §§ 303, 305. 

Marvin, J.» cited Sedg. on Damages, 39 ; 2 Greenl. Ev., § 253 ; 2 
Greenl. Ev„ §§ 254, 256; 1 Cb. Plead., 296, 346, 349; Crain v. 
Petrie, 6 Hill, .622 ; Shannon v. Comstock, 21 Wend., 457 ; 6 HI'!, 
650 ; Elliott T. ^Broum, • 2 Wend., 500.; The Boston Manuf acturing 
dmpamy v. Fish^ 2 Mason's Rep.,,199t; B^rr v. Burr^ 7 Hill,. 217 ; 
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Barnard v. Poor, 21 Pick., 381 , Lincoln v. The Saratoga and Sete- 
nectady Railroad Co., 23 Wend., 462 ; 21 Pick., 382 ; Day v. Wood- 
wora, 13 How. U. S. R., 863 ; Code, § 303 ; Day v. Woodworth, 
pp. 3Y2, 373. 



SLANDER OF TITLE TO LANDS— WHAT MUST BE, IN 
ORDER TO MAINTAIN AN ACTION FOR SLANDER OF 
TITLE TO LANDS. 

To maintaio an action for slander of title to lands, the words spoken 
must not only be false, but they must be uttered maliciously, and be 
followed as a natural and legal consequence, by a pecuniary damage to 
the plaintiff, which must be speciaily alleged and proved. 

Where the plaintiff, before the speaking of the words, had entered 
into a written contract with a third person, for the s^ile to him of the 
lands in relation to which the wards were spoken, and the purchaser, 
afterwards, in consequence of these words having become dissatisfied 
with the purchase, the contract was, at his request, canceled by the 
plaintiff, and part of the purchase money which had been paid, re- 
turned to him (tiie loss of a sale to that person being the only special 
damage alleged ; held that the action could not be maintained ; that 
the damages (if any) sustained by the plaintiff were the consequence 
of hb voluntary act, and not of the words spoken by the defendant. 
Kendall y. Stone, 1 Selden's Rep., page 14, (1853.) 

N. Hlll, Jun., for the appellant, cited 3 Coke's Rep., 140-1 ; 1 
Mood. & Malk., 1, per Littkdale, J. ; Hamm. NisiPrius, 308 ; 2 Saund. 
Rep., 117 a., note 2; 7 Ring. Rep., 211; 3 Bing. New Gas., 371 ; 
BurriU's Law Diet, "w/«m;" 2 Scott's New Rep., 267, per TindaL 
Oh. J.; Broom's Legal Maxims, 127; 11 East's Rep., CO; 17 Pick. 
Rep., 288 ; d Hill's Rep., 522 ; 2 Barb. Rep., 830, 632 ; 2 Hill's Rep., 
814 ; 8 East's Rep., 1 ; Hamm. Nisi Prius. 41 ; 1 Esp. Rep., 48 ; 2 
Boss. <fe Pull., 280 ; 1 McMullan's Rep., 16 ; 1 Esp. Rep., 48, 49 ; a 
Mann. Gr. and Scott, 869, per Maule, J. ; Coke Litt., 257, a. ; 1 Lilly's 
Prac. Reff., 525, 2d ed. ; Sayre on Damages, 1 ; 2 Bl. Com., 438 ; 2 
Greenleaf 's £v., § 253, 3d ed. ; 9 Law Reporter, 529 ; 3 Amer. Jurist., 
287 ; 1 BurriU'a Law Diet.. " Damages ;" 2 Greenl. Ev., § 253, note ; 
Smith on Actions, 1 ; 3 Bl. Com., 1 16 ; 3 Amer. Jurist., 292 ; 2 Greenl. 
Sv., Sec. 254, note ; 4 Blackf. Rep., 277 ; Sedgw. on Dam., 44-6, 
note; 21 Pick Rep., 378, 380; Sedgw. on Dam., 39, 44-5, note; 1 
Chitty's Gen. Pr., 28; 12 Lortd. Jurist., 202, 204, per Jeffrey, C. J. ; 
10 Howell's State Trials, 870-1 ; 1 Barr's Rep., 191, 197 ; 7 Bing. 
Rep., 211, per Tindal, C J. ; 20 Eng. Com. Law Rep., 106, 107 ; 2 
Greenl. Ev., § 266, note ; 9 Law Reporter, 529, et eeq. ; 3 Amer. Jurbt., 
292 ; 10 Law Reporter, 238 ; 4 Denio, 463 \ 21 Pick., 378, 380 ; 1?. 
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Lond. Jurist., 202, 204 ; 2 Woodb. and Minot, 2, 21-2 ; 1 Mood, and 
Malk., 1, per Littledale, J.; Hamm. Nisi Prins, 308; 3 Carr. and 
Paine, 196 ; 3 Amer. Jurist., 294; 8 Bing. New Cas., 371 ; 4 Blackf. 
Rep., 277-8 ; 2 Phil. Ev., 248 ; 4 Barn. <fe Adol., 614 ; Lilly's Prac. 
Reg., 633. 2d ed.; 1 Archb. N. P., 414. 

O. BusHNELL, for the respondent, cited Law v. Harwood^ 33 Croke, 
140 ; Moody v. Baker^ 5 Cow. Rep. ; Aleyn, 3 ; 3 Burr., 1846 ; Bac. 
Ab., aclion on the case, B. ; Com. Dig., action on the case for def., C. 
1 ; Piti V. Donovan, 1 Maule and Selwyn, 639 ; TilloUon v. Cheetham, 
3 John. R., 66 ; Hurtin v Hopkins^ b T. R, 37 ; Hoyt v. Gelston, 13 
J. R., 141 ; Woertv, Jenkins, 14 J. R, 352 ; Woodward v. Paine, 15 
J. R., 493 ; ex'parie Bailey, 2 Cow. Rep , 479 ; Paddock v. Salisbury ^ 

2 Cow. Rep., 811 ; 3 J. R, 180; Sargent v. , 5 Cow. Rep., 

106; Southard v. Rexford, 6 Cow. R., 254; Elliott v. Broion, 2 
Wend. R, 497; Cable v. Dakin, 20 Wend. R.. 172 ; Tifft v. Culver, 

3 Hill R, 180 ; Cook v. Ellis, 6 Hill R, 466 ; Burr v. Burr, 7 Hill 
R., 217, per Strong, Senator; Auchmuty v. Ham., 1 Denio, 496; 
Allm y, Addington, 7 Wend.,R., 9 ; King v. Boot, Ct. of Errors, 4 
Wend. R., 113; see pages 183, 139; Tremain v. The Cohoes Co,, 2 
Comst. R., 163; McAlmontv. McClelland, 14 Serg. & Rawle, 359; 
Williams v. Currier, 1 Man. Gr. and Scott, 842, per Maule, J. ; Merest 
v. Harvey, 5 Taun., 442 ; 10 Law Reporter, 49, and cases cited ; Bailey 
T. Dean, 6 Barb. Sup. Ct. R., 303 ; Bjoss v. Pyrus, 3 Call's R., 668; 
Blot y. Boiceau, 3 Comst. R, 84. 

Gardinbr, J., cited Smith v. Spooner, 3 Taunt., 254 ; Pater v. 
Baker, 3 Man. Gr. and Scott, 868; Beach v. Ranney, 2 Hill, 314; 6 
Hill, 624; Moody v. Baker, 5 Cowen, 351 ; Morris v. Langdale, 2 
Bos. & Pul. 284; Yicars v. Wilcox, 8 East, 1 Butler v. Kent, 19 
J. R.. 228 ; Beach v. Ranney, 2 Hill, 309 ; Cranes. Petre, 6 Hill, 624 ; 
Moody V. Baker, Supra, 364 ; Bird v. Randall, 3 Burr., 1345. 



SPELLING NAME OF TRACT OF LAND— MISTAKfi. 

A mtsttike in spelling the name of a tract of land, will not vitiate an 
instrument of wriUng, if the word mispelt resembles, in sound or sense, 
the right name. — Huddleson y. Reynold*s Lessee, 8 Gill's Supreme Court 
Rep., page 332, (1852.) 

STALE DEMANDS. 

Lapse of time is a defence peculiar to courts of equity, who discoun- 
tenance stale and antiquated demands for the peace ci society, by re- 
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luing. to interfiMre whtre there has been gross iMhes in prosecuting 
lights, or long acquiescence in the assertion of adverse rights. — Bj$rue 
Y. McDonald, 2 Johnson Maryland JEtefh, page 128, (1852 ;) 2 Story's 
Commentaries on Equity, § 1620 ; on this subject the cases are full 
and explicit both in England and America. 

The leading cases on this subject of the English Courts are Smith v. 
Clay, Bro. Ch. R., 640; Bond v. ffepkim, 1 Sch. <k Lefr., 413, 428 ; 
Eovenden v. Lord Armesley, 2 Sch. ^ Lefr., 607, 630 to 640 ; Stack- 
hmte V. Bamston, 10 Ves.« 466, 467 yex parte Dewdney^ 16 Ves., 496 ; 
Beckford v. Wade, 17 Ves., 96 ; Cholmondeley y. Clinton, 2 Jac. ^ 
Walk.. 1, 138 to 152. 

In America, Kam ▼. Bhodgood, 7 John. Ch. R., 93 ; Deeouche r. 
Lapatier, 3 John. Ch. R.^ 190 ; Murray y. Coster, 20 John. R., 676, 
682; Frevoet v. Oratz^ 6 Wheat. R., 481; Hughes y. Edwards, 9 
Wheat. R., 480; Elmendor/v. Taylor, 10 Wheat., 168; Willisop r. 
Mathews, 3 Peters R., 44 ; Miller v. Mclntire, 6 Peters R., 61, fi6 ; 
Piatt V. Vatti^, 9 Peters, 406, 416, 417; Sherwood v. Suii9n, 5 
Mason R., 143, 146, 146; Smith v. Clay, 3 Bro. Ch. R., 640. 



STATUTE OF LIMITATION— PAYMEJNT MADE BY ONE OF 
TWO JOINT .PROMISORS OF A NOTE. 

A payment on a note, made before it is barred by the statute of 
limitations, by one of two joint promisors, and endorsed thereon, will 
take the case out of the statute as to tl)e party making the pi^*ment, 
but not as to his co-promisor ; and an acknowledgment by one promis- 
Qor, of such payment generally, will be binding on him alone, and not 
on the other. — Bakom v. Richards and another, 6 Cushing's Supreme 
Judicial Court Rep., page 360, (1863.) 

DawBT, J., cited Pierce v. Tobey, 6 Met, 168, 171. 



STEAMBOAT OWNERS— LIABILITY OF— RAFT OF LOGS 
TAKEN IN TOW. 

The owners of a steamboat emplQyed in towing boats, are not com- 
mon carriers. 

The captain of a steamboat took in tow a raft of logs to be coo- 
veyed to a mill on the Monongahela river ; the river rising so as to 
prevent the progress of the boat and tow, with the assent of one of the 
owners of the raft, it was fastened to the shore and the steamboat left 
the place. The rafb was carried adrift. It was heU that the owners 
of the steamboat were not cQmfnon^rriers,^ and th^ want of skill, and 
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eoH on the part of the captain of the boat not being alleged, the 
owner;* of the boat were not liable for the value of the raft. — Leonard 
T. Hendrieksony 16 Pennsylvania ^Sapreme Court Rep., page 40> 
(1863.) 

OsTSR for the plaintiff in error, eited 1 Louisiana Rep^ 340 ; 1 1 Id., 
46 ; 14 Pickering, 1 ; Vandtnlice v. The Steam Tow Boat Superior^ in 
Admiralty; Philadelphia Law Journal, Feb., 1850, opinion of Kane, J., 
Story on' JBailments, § 578. 

Woods for defendants, cited Smith's Mercantile Law, 273 ; 52 £ng. 
Com. Law Rep., 870 ; 34 Id., 355 ; 1 Id., 25 ; 1 Salk., 282 ; 2 Corn- 
stock, 207. 

ChambbrS) J., cited 2 Kent's C, 602-8; Sto. BaO., 491 ; Smith's 
Mercantile Law, 273; Beekman'V, Shouee, 5 Rawle, 179; Brend y. 
Ikt/e, 8 Carr. «fc Payne, 207 ; Gordon v. Hutchinson, 1 W. <k Sen, 
285 ; Atwood ▼. BeUance Co., 9 Watts, 88 ; Bingham v. Rogers, 6 W. 
&Ser.,-500; Laing v. Colder, 8 Barr., 479; Beekman v. Shouse, 5 
Rawle, 179 ; 1 Louis. R., 349 ; Smith v. Fierce, 11 Louis. R., 46 ; 
€aion v. Bumney, 13 Wend., 387 ; Alexander v. Oreen, 8 Hill, 9; 7 
Hill, 533 ; Wells v. Steam Navigaiion Co., 2 Comstock's R., 207 ; 18 
Wend;, 387 ;- 3 Hill 9 ; Story on Bailments, § 496 ; Angell on the Law 
of Carriers, § 86. 



STEAMBOAT OWNERS— THEIR LIABILITY FOR A SHIP- 
MENT. 

Ihe owners of a steamboat, being a common carrier, are liable for a 
shipment on board of her, lost by means of a collision with another 
vessel at seat and without fault imputable to either, there being no ex- 
press stipulation of any kind between the owner of the goods and the 
owners of the boat, that they should be exempted from the perils of 
the sea. — Flaisted v. The Boston and ETennebeck Steam NavigaHom 
Co., 27 Maine R., p. 182, (1849.) 

Wells and Danfortb cited 8 Watts 4^ S., 44 ; 1 McCord, 360 ; 
akory on Bailments, § 330, 331, 332; 2 Kent, 597—609; 2 Ld. 
Raym., 909 ; 1 T. R., 27 ; 5 T. R.. 389 ; 1 Wils., 282 ; 3 Esp. N. P., 
127 ; 6 Johns., 160, 170; Abbot on Ship., 245; 11 Johns., 107; 10 
Johns., 1; 2 Wend, 327*; 6 Cowen, 266; 6 Wend., 385; Wright, 
193 ; Marshall on Ins., 414 ; 8 Kent, 230. 
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STEAMBOAT TOWING CANAL BOAT — DAMAGE TO 
THIRD VESSEL. 

A steamboat was towing a canal boat in New York Bay, the latter 
being attached to the former by a hawser from her stem. The canal 
boat took a sheer, and came in collision with, and damaged, a third 
vessel. The captain of the tug was warned, before he lashed the canal 
boat astern, that she steered badly, and ought to be taken alongside ; 
the tow was steered by her captain. The tug was under the command 
of her own captain, and did not take proper measures to arrest the 
sheer, iind prevent the collision. Hdd, that the tug was liable for the 
damage to the third vessel. 

' And this, although the master of the tow may have been in fault in 
not exhibiting proper skill or attention in steering his vessel, and was 
therefore properly responsible for the collision. 

The tug is also responsible, if the damage could have been avoided 
by the exercbe of reasonable skill and attention on her part. 

Where the helm of the tow is under the direction of her captain, 
but all other means used in her navigation are under the absolute con* 
trol and direction of the master of the tug, the whole duty of the tug 
is not discharged when she is so navigated as to avoid committing an 
injury herself. She must guard, so far as fairly lies within the power 
she exercises over the tow, against the danger of any injury being com- 
mitted by her. — ^The Express, 1 Blatchford*s Circuit Court R., p. 365, 
(1852.) 



STEP-FATHER— STEP-CHILDREN— AS TO LIABILITY OF 
STEP-FATHER TO SUPPORT STEP-CHILDREN. 

Although a step-father is not bound, in law, to support his step- chil- 
dren, yet, if he acts the part of a father towards ihem, and does sup- 
port them, the law will not imply on their part, a promise to pay him 
for such support. 

His assumed relation of father entitles hiiy, on the one hand, to their 
services, without compensation ; and entitles them, on the other, to 
their support and education, without remuneration. 

In such cases, the step-father and step-children will be deemed to 
have dealt with each other in the character of parent and child, and not 
as strangers ; without obligation, on the part of the father to pay for 
his children's services, or on the part of the children to remunerate their 
father for their support. — Sharp v. Cirar?;, II Barbour's Supreme 
Court Rep., p. 224, (1852.) 
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Kino, J., cited 6 Barb. S. C. Rep., 122 ; Williams v. Hu^thiMfm, 
S Comst., 312 ; Gray v. Ballou, 4 Wend., 403. 



STOCKHOLDEiU-WITNESS OF WIFE, 

A persoo, whose wife is a siockliolder in a bank, is not a oompeteni 
witness for the bank, in a suit by the latter, to recover the amount of a 
note, payable to, and discounted by it. — Routh v. The - AgricuUwnU 
Bank of the Staie of Mimmppi, 12 Smedes 6e MarshaU's Rep., p. 161» 
Miss., (1849.) 



STOLEN PROPERTY FOUND UPON THE PERSON— PRE- 
SUMPTIVE EVIDENCE OF LARCENY. 

The fact that stolen property is found upon the person of the defend- 
ant can always be given in evidence in a prosecution for the larceny 
against him; but the strength of the presumption which it raises 
i^ainst the accused, or whether any at all, depends upon the length of 
time that may have elapsed between the larceny and the finding, con* 
sidered in connection with the character of the property, the explana- 
tions, or the want of them, by the defendant — ^indeed all the circum« 
stances surrounding the transaction. — Engkman v. Th» State, 2 Car- 
ter's Supreme Court Rep., p. 92, (1853,) Indiana. 



STOPPAGE IN TRANSITU— VENDOR'S RIGHT— WHEN 

CEASES.. 

The vendor's right of stoppage in transiiu does not cease on the ar- 
rival of the goods at the port of delivery, until they have come to the 
vendee* actual possession or his constructive possession by a delivery 
to bis agent 

The entry of the ffoods by the vendee at the Custom House without 
the payment of the duties, is not a termination of the transitm, although, 
if placed in a public store, under the warehousing system, it would 
ht.^M(4tram et aU. v. Heyer, 5 Denio's R., p. 629, N. Y., (1850.) 



STOPPING GOODS IN TRANSITU. 

The right of stopping goods in traneilu ceases whenever the goods, in 
puBuance of the original destination given them by the coiftignor, have 
oome into either the actual or constructive possession of the consignee. 
SamyerY. JoMn, 20 Vermmit Rep., p. 172, (1849.) 
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PisBPOHT and Likslbt, cited 2 Kent, 54S-546 ; 13 Eng. Com. Law, 
111, 223 ; Chit, on Cont., 342 ; Long on Sales, 808 ; Stoir on Gout.* 
326; Smith's Leading Cases, 551 ; Bowe ▼. Pichfard, 8 Taimt., 83; 
4 E. C. L., 27 ; TucJ^r v. Humphrey, 4 Bins., 516 ; Crawshay ▼• 
Eades, 1 B. <fe C, 181 ; Jackson y. NichoU, 5 Bing. N. C, 508; EUU 
y. iJ«n^ 3 T. R., 464; Wentworth y. OutkwaiU, 10 M. & W., 435; 
Bitckeoei y. Oowil, 20 Wend, 16 Y. 



STOWAGE OF SHIP— NOTICE OF USAGE. 

Where an established and well-known usage exists in a partienlar 
^ trade, in regard to the stowage of a general ship, both as to the man- 
ner of stowing and as to the different articles to be stowed together, 
one who ships goods bj sncb a yessel is chargeable witii notice of the 
usage, and must giye special instructions, if he desires a change in the 
mode of stowage. 

Where such usage exists, a shipper who is chargeable wHh notice of 
it, and giyea no special instructions, and whose goods are stowed in ao- 
cordance inth the usage, is deemed to haye assented to the mode of 
stowage, and cannot, in case his goods are injured ca the yoyage in 
consequence of the mode of stowage, set tbat up as a ground of com- 
plaint, or as a foundation for depriying the owner of the yessel of their 
freight.-— Akctery. Leland, I Blatcbford's arouit Cbuit R, f. 520, 
(1852.) 



SUNDAY- WITNB3S PEES. 

Witnesses from a distance are entitled to fees for attendance on Sun- 
days, when they are detained over Umi ^nf.^^Sehott y. Bmttmi 1 
Blatohfoid'a B., p« 565, (1852,) N. T. 



SURETY— EXEMPTION LAW. 

The property of B$ur9ty on a note giyen for the purchase pim^fi af 
horse, is not exempt firom leyy and sale* under An exetvtbn mled -upov' 
a judgment recoyered on the note. 

An execution on a judgment founded upon a demand for the pur- 
chase price of property exempt by the act of 1842, cannot be leyied 
on property lexempt by the reyised statutes, thongli itoajT'be'Mi pt^ 
erty exemptftd by the act of 1842. ^q 

The Legislature, b' tiie proyiso in the ezenptiou aotof^ 184i{^*de«' 
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daring that the exemption of property therein aathoriaed shall not ex- 
tend to an execution on a demand for the purchase money of such prop* 
erty, did not mean to include a demand on the security given for the 
purchnse money, when that security is made by a third person. But 
the words *^ purchase money," in such proviso, should be held to mean 
the original demand for the property eold, as distinguished from the de- 
mand**on the security given for the payment of the purchase price. — 
Davis V. Peabody, 10 Barbour^s Supreme Court Rep., p. 01, (1852,) 

Gbidley, p. J., cited Laws of 1842, ch. 167, § 1 ; 10 Wend , 162 ; 
21 id,, 562; 5 Denio, 609; Perrine v. Striker, 7 Paige, 598; JAv* 
ingiston v. Harris, 11 Wend., 836 ; VUasr, Jones, 1 Oomst., 278-9. 



SURETY OF GUARDIAN— LIABILITY OP GUARDIAN- 
SURETY NOT CHARGEABLE BEYOND THE TERMS OF 
HIS COVENANT. 

The surety of a guardian held not to be liable for money received by 
the guardian through mistake, as a part^f the estate of his wards, and 
which he was afterwards unable to refund to the parties entitled to it. 

A surety shall not be charged beyond the terms of his eovenant.— 
Ballard v. Brummit ds Beckham, 4 Strobhart's Equity R., p. 171, 
(1862,) S. C. 



SURETY ON PROMISSORY NOTE— REQUEST OF SURETY 
FOR HOLDER TO SUg MAKER. 

If a surety in a promissory note that is due, apprehend the insolvency 
of the {)rincipal, or his removal from the State, he may require the 
bolder of the note, by notice in writing, to sue on it, whether the prin- 
cipal be insolvent or not ; and if the holder fail to sue on the note within 
a reasonable time after such notice, the surety will be discharged. 

That a suit was instituted at the next term after notice given, and for 
some cause dismissed, is no evidence of diligence. The suit should 
have been properly brought and duly prosecirted. — (herturf y. Martin 
and others, 2 Carter's Indiana Supreme Court Rep., p. 507, (1863.) 

Smith, J., cited Beid v. Cox, 5 Blackf., 812; Odam y. Beard, 1 
Blackf., 191 ; Merriman v. MapU, 2 Blackf., Sa^' Bishop v. Teaele, 
6 Blackf., 127 



Mi TAXES — COLLSCTOB OF TAXES PAYING UOVET OVBR TO TRXASURXI. 



SURETY ^STRICTLJUBIS^TERUS OF CONTRACT 

ALTERATION OF CONTRACT DISCHARGE OF 

SURETY— CONSENT OF SURETY TO CHANGE CON- 
TRACT. 

The undertakiog of a surety being ^tricti-juris, he cannot, in low or 
equity, be bound further than the very terms of his contract ; and if 
the principal and obligee change the terms of it without his consent, 
the surety is discharged. 

Neither is it of iiny consequence that the alteration in the contract is 
trivial nor even that it is for the advantage of the surety. Non keg in 
fmdtra veni, is an answer in the mouth of the surety, from which the 
oblige can never extricate his case, however innocently or by wkateyer 
kind intentions to all parties he may have been actuated. — Bethune v. 
Doner, 10 Cobb's Georgia Report, p. 285 and 239, (1852.) 

MacKay arid McDonald v. Dodge and MacKay,' survivors, de., 5 
Ala. R., 388 ; Walsh v. Bertie, 10 Johns. R., 180 ; Leavett v. Savage^ 
16 Maine, 72 ; The Bank of WashingUm v. Barrinyton and others, 2 
Peun. R., 21; Miller v. Stewart, 4 Wash. C. C. R.. 26; United Statefi 
V. Kirhpatrick, 1 Wheat., 720 ; United States t. Vamant, 1 1 Wheat., 
184 ; Wetcher v. Ifall, 5 B. <S^ C, 269 ; 1 1 Eng. Com. Law, 225 ; Berd 
V. Nadham, 1 East, 619 ; Campbell v, French, 2 H. Black., 163 ; 6 T. 
R., 200; Barker v. Barker, 1 T. R., 289 ; Strange v. Lee, 3 East, 
484 ; Mayers v. Edge, 1 T. R., 254. 



SURGEON AND PATIENT— CONFIDENTIAL RELATIONS- 
NOTE GIVEN lA^DER UNDUE INFLUENCE. 

A promissory note having been given under undue influence, by a 
patient to his surgeon, for an amount far beyond what was justly due, 
the surgeon was restrained from recovering the whole amount, but the 
note was retained as a security for what should prove to be justly due. 
—Billing v. Southee, 10 English Law and Equity R., p. 37, (1862.) 



TAXES— COLLECTOR OF TAXES PAYfNG MONEY OVER 
TO TREASURER. 

If a collector, before demand or notice, pays over to the treasurer 
taxes, received by him under color, but without authority of law, such 
payment will discharge him from all liability to the p.trty by whom 
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thej were paid. — Crutchji$ld v. Wood, 16 Alabama R, p. 702, 
(1849.) 

liARTiii cited Story on Agenajr, d06^11 ; Ifelsen et al. y. Swartwout, 
10 Peters 137; £nioe v, HaU, 1 Humph, 308; ti'ray v. 0<i>, 11 
Venn., 628 ; d Mass., 272 ; Hodgson v. Dexter, 1 Cranch, 345 ; 1 
Mass., 208. 

Dabgan, C. J., cited Norsworthy r. Upehureh, 15 Ala., 705 ; 
T7iamp9on v. Stickney, 6 Ala., 579; 7 Johns., 179; 7 Cowen, 475; 
Story on Agency, §§ 301, 307. 



TESTATPRr-DIVISION OF PROPERTY AMONG HIS CHIL- 
DREN— ACCOUNT AGAINST HIS CHILDREN IN PRI- 
VATE LEDGER— STATUTE OF LIMITATION, 

A testator gave his residuary estate equally nmong his six children, 
and directed that ^ums of money appearing by his private ledger to be 
due from them, should, in the division, be brought into account : — 

Held, that allowance must be made for aIT sums appearing due, 
iho^b they were barred by the statute of limitations. — Moie y. Chuld, 
11 Englisb Law and Equity Rep., page 10, (1853.) 



TORT-t-PRESlDENT OF A BANK— ATTORNEY FOR BANK 
—ATTACHMENT AND SALE. 

All who aid, command, advise, or countenance the commission of 
a tort by another, or who approve of it after it is done, are liable, if 
done for their benefit, in the same manner as if they had done the tort 
with their own hands. 

l!hus, where the president c^ a bank, at wliose suit an attachment bad 
been issued and levied on the property of the defendant thei*ein, wlien 
applied to by the constable for directions in regard to selling the pro- 
perty, told him to do hia duty ; and directed the attorney of the bank 
to examine the question, and the facts, in relation to a prior lien upon 
the goods, and to act his judgment, whereupon the attorney instructed 
the constable to sell thejrooda ; and the preeideot of the bank attend- 
ed the sale, and bid ona part of the property ; Held, that this was 
sufficient to connect the president with the taking or detaining of the 
goods, and that he whs liable in an action therefore. — Jtidson v. Cook, 
U Barbonr'a Supreme Court Rep., page 642, N. Y.> (1852.) 

Sbankland, J., cited 19 John., 381 ; Buhop v. Ely, 9 Id., 294; 
Mwgan v. Varick, 8 Wend., 587; Ooata v. DoAy, 2 Comst., 617 ; I 
Chit..Pl., 67 ; Bahcock v. GUI 10 John., 287, 

22 
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TRADE MARK— MANUFACTURER. 

An action on the case may be maintained by one manufacturer 
against another manufacturer, who marks his goods with the known 
and acoustomed marks of the plaintiff-^ when the mark used by the de* 
fendant resembles the p aintiff 's mark so closely as to be calculated to 
deceive, and as to induce persons to believe the defendant's goods to 
be of the plaintiff's manufacture — and the defendant uses such marks 
with intent to deceive — and sells the goods so marked, as and for goods 
of the plaintiff's manufacture; and proof of special damages is not 
necessary. 

In such case, it is enough, — at legist after verdict, — ^to allege gener- 
ally, that, by means of the premises, the plaintiff was deprived of the 
sale of divers large quantities of goods, and lost the profits that other* 
wise would have accrued to him herefrom. — Rogers^ et al, ▼. Nbtoillf 
et al^ 5 Common Bench R., p. i09» Eng., (1850.) 



TRUST CREATED BY WILI^AS TO EFFECT OF SUS* 
PENDING THE POWER OF ALIENATION— LIMITATION 
IN WILL. 

A trust created by a will, which may have the effect of suspending 
the power of alienation, during more than two minoriues, is illegal and 
void provided more than two of the minors are living at the death of 
the testator. 

Meld, that such was the effect of the limitation in the will, which, in 
this case, was set up by the defendant, as a bar to the plaintiff's re- 
covery. 

Upon this ground, the judgment at special term, in favor of plain- 
tiff, affirmed. 

Jenuinge v. Jenningi, 5 Sandford's Supreme Court Rep., p. 174» 
(1868,) N. Y. 

Before Sandyord, Mason, and Campbkll, J. J. 

May 20 ; 21 ; June 21, 1861, (a.) 

This was an action to recover the possession of one-sixth of certain 
lota of ground, in the City of New York. The plaintiff claimed title, as 
one of the children aad heirs at law of Joseph tienniiigs, deceased, who 
died seized in fee of the premises in question. 
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The defendant, the widow of Joseph Jeantngs, claimed title m dev* 
Isee, under his last will and testament, which she set forth in her an- 
swer, and averred, to have been duly executed and attested to pass 
leal estate. 

The provisions in the will, upon the construction of which the case 
tamed, are the following : 

" I do hereby give and bequeath unto my beloved wife, Mary Ann 
Jennings, all my real and personal estates, whatever and wheresoever, 
in truftfor the several uses and purposes hereinafter expressed, whom 
I hereby constitute and appoint my sole executrix (during her widow- 
hood only), to this my last will 

'^ I give and bequeath unto my daughters, Elizabeth, Linard, and 
Ann Jennings, my children by a former wife, to each, one dollar (only). 
I will, that all the income of my estates, real and personal, be appli<id» 
after the payment of my just debts, to the maintenance and clothing of 
my said wtfe, and the maintenance, clothing, and education of my chil- 
dren by her, now bom, or such as may be born in due time after my 
decease. And the surplus of such income to be laid up by her, for 
these niy children by her, on interest invested in the purchase of Uniteii^ 
States Stock, in her name, as trustee to these my children. 

''And as soon as the eldest surviving child, by my present wife, be- 
comes of the affe of twenty-one years, the whole of the property to be 
fiiirly appraised and valued, and his or her equal share of the property 
apportioned, and i/reguir^, paid to him or her. 

''And, in like manner, the same course to be pursued m respect to the 
rest of my surviving children by her, after the last of these my children, 
arriving at the age of twenty-one years, my said wife has to take the sok- 
possession of my premises, with my furniture and live and dead stocks, on 
which I reside at Swedesborough, for her own use and benefit, her natural 
life and widowhood, and after her decease or interest cease, to become 
the joint property of my then surviving child or children by her, share 
and share alike.' 

The plaintiff demurred to that part of the answer which set up »s a 
bar, the devise to the defendant, upon the ground, that by the laws of 
this State, the devise was illegal and void, and that the defendant had 
acquired thereby no title to the premises in question. 

' Judgment upon this demurrer was rendered at special term, in favor 
of the plaintiff, and the case was now heard ap<m the appeal of the 
defendant from this judgment 

J. Cook for defendant. 

T. H. BoDMAV for plaintiff. 

By the court, Sandtoro, J. It appears from the will, that the tea* 
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Mor» ftt iU date, owbed building:} in the citgr» two parceiB *3i> mti ittate 
in New Jersey, and some personal property. 

. iie gave all his ** real and pei-sooal estatea" to^ hia wtfe» (the defends 
ant), in trust for the purposes of his wiiL These were, firsts to «pplp 
alUthe ineome of his estate to the maintenance and ciotibhig of his 
wife, and the maintenance, clothing and education of his ohtldres, by her 
— ^the surplus, if any, was to be iuTestad in United States stock for those 
children. This trust was to conunue, subject to the porttomi^ off 
presently mentioned, until the last of those children should arrive ai 
full age — then, and not .before, the defendant, if. still a widow^ was to 
take the sole possession of his Swedesborongh premises in New Jers^, 
with his '' furniture, and live aad dead stock,'' for her own use during 
her life and widowhood, and when her hitei^ ceased, that property 
yrnA to be divided between the survivors of those children. 

The will further provided, that whenever the ekiest surviving chiki 
became twenty-one, the whole, of the testator's property, «ic|^t the 
Swedesborongh premises, furniture and stock, should be fairly ap- 
praised and valued, and such cluld's equal share apportioned, and if 
required, paid to him or her. The same course was to be pureued in 
liice manner, ^* in respect to the rest of the surrivkig children" of the 
leslator, by the defendant. 

The will shows, that at its date, there were four children of that 
class living ; and by the pleadings, it appears that they all survived 
ibe testator. The question invdved, is the validity of the will, in re** 
spect to the* testator's real estate in this city, and it is to be determined 
according to the law of this State. 

It is contended, on the part of the plaintiff^ that the toust atteoipted 
to be created by the will, if carried into effect, will suspend the power 
of alienation beyond two lives, in being at the testator*s death, and, at 
any rate, may thus suspend it, and that the trust is therefore void. 
A/ter maturely considering the subject we are satisfied that this view 
of the effect of the will is correct. 

The life of the widow may be omitted in the argument, on the as- 
Mimption, that as far as her interest in the income is ooncamed, it may 
be regarded as a legal estate, which she could alienate at any time, and 
which, therefore, of itself, would ttot prevent a complete alaenaitkiii o£ 
the land devised. Then how does the case stand ? The property is to 
be kept entire, for the* mutual and common benefit of the four ohilclren, 
until the eldest eurvivm^ child becomes of age. Not for the equal bene* 
fit of each child, share and share alike, but for the support of all, as 
their varying ages and circumstances should require. The eldest might 
be a young Tady, at a boarding school, requiring tw;ce as much of the 
income as the youngest, a chiki of five years of age, and much more 
than one-fourth of tl^e entire income. This fact, as well as the manner 
of apportioning, fcrfaids the idea that the estate, at the death of .the tes- 
tator, was, by the will, divided into four equal shares^ one of which 
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I rorted in «a«li of tlie clnkiren. The ca:)«, therefore, does nbt fkll'infii-^ 

ID the decisions in the Clendiningwi)! case, 26 Wend., 21 ; and 8 Paige, 
S^5 ; and McMm ▼. Ma$on*9 Executors, 2 Sand. Ch: R., 432, affirtned in 
Ifoy. 1849, in the Court of Appeals. 

There can be no severance or division of this property, in fact, or ifn 
theory, until the eldest sorviving child attains his or her majority. It 
most remain entire until that event, as well by the express terms r)f tl^e 
will, as by the necessary effect of the provision for the maintenance, 
clothing, and education of all the four children, who were beneficiaries 
of the trust. Now, suppose the two eldest, Josephine and Fninces, 
were to die before they became twenty -oiie years of age, the trust would 
continue for the benefit of the two younger children, who would, there- 
upon, be presumptively entitled to the whole estate, on their respec- 
tively becoming of age. Bat, until one of them attained that nge, 
there could be no severance or apportionment of the property. Thus 
two lives would have already elapsed, during which the power of alien- 
aition was suspended, and it must remain suspended, till at least one 
more life lapses, or the existing minority of one of the survivors termir 
nates. So, if the three eldest should die under age, the trust, it would 
seem, must still continue, during the mmority of the youngest child. 

In our opinion, the case, for these reasons, falls directly within the 
principle established by ffawley y. James, IG Wend., 61, 129, 167, 
and which has been applied in many subsequent cases, under various cir- 
cumstances. The trust estate created by the will, is determinable on 
the ceiisiog of a succession of minorities. It is thus dependent upon 
litres, and as two, at least, of those lives may expire before the trust 
can terminate, it contravenes the provision of the statute against perpe- 
tuities, I R 8., 723, § 15, And it is therefore void. 

Independent of the effect attributed to the bequest of the income in 
keeping the estate entire and in m^iss, during the minority of the chil- 
dren, the same consequences may be deduced from the clause relative 
to the Hpporiionnient. When the eldest survivor became of age, the 
whole property, except that at Swedesborough, was to be appraised, 
and such survivor's equal shnre apportioned to him. It would still re- 
main in tite trust, if she did not require its transfer, but it would, never- 
theless, be alienable. But the residue must remain in the trust, ina. 
lieoable, to provide for the future apportionments. Now, there is this 
insuperable obstacle to treating the estate as divided into equal fourth 
parts at the testator's death, or the residue into equal third pans, after 
(he eldest, if she survived, had received her share ; the appraisement 
was, in each instance, to be made at the period when the respective 
children became of age, and the apportionment was to be made upon 
tbe value then ascertained, and not upon the value, at the testator's 
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death; or in respect to the three youngest, on the valae, when the 
eldest beoame of age. 

To illustrate this, we will suppose that the testator's personal prop- 
erty consisted of four bonds and mortgages^ of six thousand dollani 
each. In that case, if each child were entitled, at his death, to an 
equal fourth, and there were no other clause in the will prerenttng a 
severance into equal shares, it would be the duty of the trustee at once 
to set apart one bond and mortgage to each, subject to a contribution 
from each to the support of the widow. Then, suppose that the bond 
and mortgage allottea by the trustee to the eldest, had turned out to be 
worthless. No one will pretend that, when she became twenty -one, 
she would be compelled to receive the worthless security, as, and for^ 
her share of the testator's estate, which, by the terms of the will, was 
to be then finally appraised and valued, and " apportioned" to her. 

Again, after the eldest child, on becoming of age, shall have received 
bis share on the appraisal then made, both the real estate and the per* 
sonal property may greatly depreciate, and when the next child becomes 
twenty-one, a new appraisal must be made of what is left, and her 
third of that residue may not be more than half as much as the eldest 
received. Such valuation is also subject to the further coatingeney of 
losses and dilapidations of the remaining estate. Without pursuing 
these illustrations, we think enough has been said to show that this 
estate cannot be deemed to have been given in equal fourths to the four 
children at the testator's death, and tlutt there was no gift of separate 
and distinct shares to each, or distinct trusts in respect of each ; but 
that the estate was to be kept entire and as a whole, in the hands of 
the trustee, until the respective periods «irrived, which were demgnated 
for the successive valuations and apportionments. Indeed, the will 
gives no part of the capital of the estate to any of the children, except 
upon such apportionment ; and it seems that neither of them took a 
vetited interest, at the testator s dciith, either absolute or defeasible. 

On both of the grounds stated, we think the trust is void, and the 
will o»innot be upl^ld. The authorities applicable to this cHse, besides 
Hawley v. James, are Thompson v. CcarmichaeVs Executors, 1 Sand. 
Chy. K., 387 ; McSorky v. McSorley's Executors, 4 Ibid., 414 ; Me- 
Sorky v. Wilson, 4 Ibid., 515; Field v. Field's Executors, 4 Ibid.^ 
528 ; Biynton v. ffoyt, 1 Denio, 53 ; Vail v. Vail, 7 Barb. S. C. R., 
226. The two former are very similar to this case in the terms and 
effect of the devises in question, and each was dependent on four 
minorities. 

The devise in trust being void, the defendant has no legal title to 
the premises claimed in this suit, by virtue of the will of her husband. 
If the gift of a portion of tlie income of his estate, for her maintenance, 
e.iQ be supported, aside from the trust, it would not aid her in tlua 
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ndt^ and therefore we *re not called upon to express ^y opioioa on 
that suhject. 

The judgaent at the special term must be affirmed, on the ground 
taken in the demmrer to the answer. 



TRUST— LAND PURCHASED BY ONE IN THE NAME OF 

ANOTHER. 

It is well established, that if a man buys land in the name of another, 
and pays the consideration money, the land will be held by the grantee 
in trust for the person who advances the purchase money. — Qlenn v. 
Bandalij 2 Johnson, Marylaod Rep., page 221, (1852.) 

Mr. Justice Sioar says, that the clear result of all the cases is, that 
the trust of the legal estate, whether taken in the names of the pur- 
chasers and others jointly, or in the name of others without the pur- 
chase, whether in one name or several, whether jointly or successively, 
results to the man who advances the purchase money. — 2 Story's 
Equity, 444, 446. 



TRUSTEES OF INSOLVENTS— TWO TRUSTEES OF THE 
PROPERTY OF INSOLVENTS—ASSIGNMENT MADE BY 
ONE ONLY. 

Where there were two trustees of the property of insolvents, and 
one of ihem made an assignment, but the other neither joined in it nor 
asaented to it afterwards, the assignment was void. 

And in the present case also, the assignee appears to have received 
an assignment of the property only as security, until its profits should 
pay a debt due to him by the insolvents. That debt being extinguished, 
he has no right, as owner, to claim an account of further prohts from 
the holder of the property. — Wilbur v. Alm^, 12 Howard s Supreme 
Court Rep., page 180, (1852,) U. S. 

Mr. RooKWiLL and Mr. Jornsoit, for the appellant, cited 2 Story's 
£q. Dig., 521, § 1280; ex-parte Righy, 19 Ves., 463; 1 P. Wms., 
241 ; 3 Atk., 584 Lewin on Truste, 265; 1 Cruise's Dig., 455 ; Sin- 
elmir v. Jcu^kum, 8 Cow., 543, 553, 554, 582, 584 ; 1 Stark. Ev., 183, 
§57, 188, § 58, 180 ; €hreen v. Hew River Company, 4 T. R., 600 ; 
Floyd V. J^rotm, 1 Rawle. Rep., 121 ; Martk v. Pier, 4 Rawle., 278, 
285; 4 Cow. <fe Phil. Ev., 1281, n. b. ; Adame v. Broughton, 2 
Str., 1078; Cnrtie v. &rani, 6 Johns., 168; Livingefon v. Bishop, 
I Johns., 290; Farvfelt v. ffiUiard, 3 N. H. Rep., 318 ; GUmore v. 
CSorr, 2 Mass , 171; Wordy, Johamm^ 13 Mass., 148; Leehmere v. 
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FUUherit Oo^ 1 C. & M., 628, 684, 685; 1 Greeai. £v., 03: i 
627; 2 Phil. Ev., 8; 3 Stark Ev., 1165; 2 Phil. Ev., ch. lo : 
4 Cow. ife Phil. £r., 229 ; Brwou v. iTod^ct, 1 Salk., 290 ; .: 
Wms., Saunders, ed. 1825. p. 186; Adduon ▼. Overend, 6 T. R., 
766, 770; T. R. 279; Wheelwright v. Depeyster, 1 Joha**., 472, 
485 ; Brotherton^ et al^ ▼. Hodgts, et aL, 6 Johns., 108 ; Bradibh 
V. iSfcA^ci^, 8 Johns., 151 ; iZteA v. Pen/eld, 1 Wend., 880 ; 
(?i/&er< V. Dickinson, 7 Wend., 449; Packard v. iSear«, 6 Adol. ^ 
Ellis, 475 ; 33 E. C. L., 117 ; Ghrepg v. Wells, 10 Adol. <k Ellis, 90 : 
37 E. C. L., Bushnell v. Church, 15 Conn., 54, 406, 419, 420 ; Roe 
V. Jerome, 18 Conn., 153 ; Swift v. TAompMM, 9 Conn; 72 ; Mills v.- 
Camp, 14 Conn., 225 ; KirUand v. Snow,, 20 Conn , 23 ; Patten v. 
/SmitA, 4 Conn., 4^0 ; 705^ v. Reed, 9 OMin., 216 ; TakoU y. WiU 
cox, et a/., 9 Conn., 184; Pettibone v. Stevens, et, al., 15 Conn., 19; 
Swift V. TAsmjMon, 9 Conn., 68 ; Ooulson v. Walton, et. al.,9 Pet., 
62. 82 ; Murray v. Burling, 10 Johns., 172 ; Bm/oj v. Bttrt,7 Johns., 
254 ; Reynolds v. ^v^, 5 Cow., 828 ; Hyde v. iVb&^, 18 N. H. 
Rep., 494 ; The 16th section of the Judiciary Act, 1 Stat, at Large, 
82; Montgomery y. Kerr, 1 Hill S. C. Rep., 291 ; Langdon v. Bttel, 9 
Wend., 80; OUver's Executors, v. Palmer dk Hamilton, 11 Gill and> 
Johns., 426. 

Hir* Bradlbt, for the appellee, cited 2 Story's Eq., g 1201, and> 
notes ; 1 UilL Ab., 807, § 12-.28, 882, § 42 ; I HilL Ab., 273, 274 ; 
Conway s Executor v. Alexander, 7 Cranch., 218, 287, and 8, 9 Rogers, 
et al. V. Batekelor, et al., 12 Pet , 221, 229, 230, 231, Ac. ; ex-parte 
Hamper, 17 Yes. Jr., 408, and Amer. notes by Sumner; Story's part., 
§ 27, pp. 87-^; 1 Story's Eq, § 400, and see g 399, and notes to 
both sections ; Buck v. Halhway, 2 J. J. Marm, 176 ; Hardy v. 
Summers, 10 Gill & Johns., 317 ; Hoxie v. Carr, 1 Sumn., 172 ; 
The Plouffhboy, 1 Gall, 41 ; Smith v. Shane ds Morgan, 1 McLean, 
27 ; Hin&, et al, v. Vattier, et al., 1 McLean, 118 ; 2 Powell on Mort., . 
cb. 14, p. 562 ; 2 Eden. B., 224 ; 2 Sch. & lei., 815, 828 ; 2 Sins. - 
Sf Stu., 872, 380; 16 Pet. 331. 382 ; Rule, 60; Sup. Ct. ; 7 Gill db. 
Johns., 389 ; Greenwood v. Atkinson, 4 Sim. 61 ; West Res. Bank v. 
Ryker, 1 Clarke, 380 ; 2 Bland, 261. note; Jackson t. Parish, 1 Sim., 
505 ; Daniel, 916,. 917 ; 4 Russ., 486, (p. 6 ;) 2 Story's Eq., g 1261 
to 1284 ; 4 Kent's Com., 807 ; MoneU v. Monell, 5 Johns, ch., 296 ; 
Willis on Trus.» 194^196 ; Hewit v. Foster, 6 Beav., 259. 

Mr. Justice Curtis cited ex-parte Rigby, 19 Yes., 468 ; Sindmirr. 
Jackson, 8 Cowen, 548, 583 ; Kirf^f v. Turner, 1 Hopkins, 809 ; 2 
Story's Eq., g 1280; WiUit on Trostees, 186. 
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TURNPIKE CORPORATION— CONSTRUCTION OF CHAR. 
TER— DAMAGE. 

Under the provisioii of the Charter of the Winooski Ttirapik^ Colli-/ 
pany, which gives the right to recover damages for an injury oceftsioB- 
ed by the insufficiency ot the turnpike only to those of whom toll is 
demandable, the person injured may sustain an action, if toll were de- 
mandable of him at any gate upon the road, although be. was not, at 
the time of the injuiy, passing or intending to pass through or near 
any gate. 

Although the charter provides that no toll shall be demondable lat : 
any gate of any person living within eight miles of such gate, yet if the 
corpomiion receive, from a person living within less than eight miles 
of a gate, as commutation for passing such gate, they I9ill be estopped .' 
from denying that he is entitled to sustain an action for an injury 
received by him upon the turnpike. — Brown v. Winooski Turnpike 
Company, 23 Washburn's Vermont R., p. 104, (1862.) 

D. A. Sm ALLEY, for plaintiflF, cited Acts of 1805, p. 164, § 6 ; Com' ; 
monwealth v. Wilkinson, 16 Pick., Ill ; Goshen and Sharon Turnpike 
Co. V. Sears, 1 Conn., 86; Barileit v. Crosier, 15 Johns., 250; Tovon^ > 
end r. Susquehanna Turnpike Co,^ 6 Johns., 90 ; Middle Vr Prop 
of Ldcks and Canals on Mer. River, 7 Mass., 169 ; Randall v. Cheshire 
Turnpike Co,, 6 N. H, J47; Russell y. The Men' of Devon, 2 T. R., 
6ifl; Barileit V, Crosier, 15 Johns., 250; Townsend v. Susquehanna 
Turnpike Co., 6 Johns., 90 ; Russell v. Pro, of Locks and Canals, <tc., 
1 Mass. 169 ; Goshen and Sharon Turnpike Co., v. Sears, 7 Conn., 
86; Commonwealih v. Wilkinson, 16 Pick., 177; Slade's St., 161 ;- 
St. of Nov., 3, 1815 ; Rev. St., 383, § 15 ; Halley r. Winooski Turn- 
pike Co,, 1 Aik., 74; Baxter v. Winooski Turnpike Co,^ 22 Vt., 114; 
Richardson v. Royalton and Woodstock Turnpike Co., 6 Vt., 496 ; 
Noyes v. White River Turnpike Co., 11 Vt., 531. 



VENDEE — PURCHASE MttNEY— CONTRACT FOR THE 
SALE OF LANDS. 

Where the vendee, in a contract for the purchase and sale of r«al es- 
tate, takes possession of the property as owner, without baving paid the 
purchase- money, he is bound to pay interest. 

Wh6re, in a contract for tlie sale of lands, the purofaase-moneyMs to ' 
be paid '- secured, and the conveyance executed upon a particular day, 
and neither party performs, or offers to perform on the day, neither can 
m^ntain an action at law upon the contr'\ct. — Stevenson y-. Maxwelli,'^ 
Comstock's R., p. 408, N. Y., (1850.) , 
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Gabdihbr, J., cited 3 Sugden on Vendors, 101, ch. 16 ; 8 YenBf, 
Jr., 1849 : Fhdffer ▼. Oroeket, 12 7esey, 27. 



VENUE—AS TO CHANGE OF PLACE OF TRIAL, IN A 
CRIMINAL CASE, FOR THE CONVENIENCE OF WIT- 
NESSES OR PARTIES. 

The place of trial cannot be changed in a criminal case, for the con- 
venience of witnesses or parties, though it may be where a fair and im- 
partial trial cannot be had in the proper county. — The People v. Harris^ 
4 Demo's Rep., p. 160, N. Y., (1849.) 



VERBAL CONTRACT, MADE AT THE TIME A PROMIS- 
SORY NOTE IS EXECUTED. 

A verbal contract, made at the time a promissory note is executed, 
varying the terms of the note, cannot be set u^ to defeat a suit on the 
note. 

One party to an executed contract cannot rescind it without restoring 
the other party to his original situation. — Calhoun v. Davie, 2 Carter's 
Indiana Supreme Court Hep., p. 532, (1853.) 

Smith, J., cited Mohan v. Sherman, 1 Blackf., 378 ; Harvey v. 
Lafiin, at this term, I ; Buel v. TaU, 7 Blackf., 55. 



VERDICT IN CRIMINAL CASE— RIGHT OF ACCUSED TO 
BE PRESENT ON RETURN OF VERDICT. 

On the trial of an indictment for a criminal oflfence, and at the re- 
turn of the verdict, it is the right of the accused to be present, and if 
prevented by imprisonment or other improper means, he is entitltrd to 
a new trial. — Luke Roee v. The State of Ohio, 20 Ohio Supreme Court 
Rep., p. 31, (1862.) 

D. W. Stambauoh, for plaintiff, cited 11 Ohio Rep., 472; 18 id. 
469 ; 16 Pick., 428 ; 5 How. Miss. Rep., 730. 



VERDICT MANIFESTLY AGAINST EVIDENCE — NEW 

TRLA.L. 

Where the findmg of a jury is manifestly against the evidence before 
them, a new trial should be granted. 



OHABirSRID FOR A PARTICULAR TOTAOS, WSO^ 8tT 

' On an issue between the plaintiff and a garnishee, the answer which 
the garnishee has made under oath should go before the jury, who mav 
give it such weight as they may believe it entitled to, in connection witn 
all the circumstances of the case. — Schtoab y. Oingerick, 13 Illinois 
Bcp., p. 697, (1852.) 



VESSEL CHARTERED FOR A PARTICULAR VOYAOB- 
JERMS OF CHARTER PARTY— LIEN EOR FREIGHT. 

The owners of a vessel, chartered for a particular voyage, if, by the 
terms of the charter party, they appoint the master and control the 
furnishing and navigation of the vessel, continue in possession as own- 
ers throughout the voyage. 

In all such cases they have a lien for the freight stipulated to be 
paid by the charter party, vpon all merchandise transported on the ves- 
sel during the voyage, to the extent of the freight on such merchandise, 
payable by the shippers. 

Hence, the payment of such freight by the shippers or their con- 
signees, to the master or his owner, in discharge of the lien of the own-' 
ers, is a full defence to an action for the recovery of freight, brought 
against them by the charterer. 

Upon this ground, judgment in favor of the plaintiff at special term 
reversed, and judgment entered for the defendants. — Holmes v. Paven- 
ttedt, 5 Sandford's Supreme Court Rep., p. 97, (1853,) N. Y. 

Before Sandford, Mason, and Campbbll, J. J. 

May 6th; June 21, 1851. 

This was an action for the recovery of freight on a cargo of logwood, 
brought in the brig Mary and Jane, from Laguna to New York, and 
there delivered to the defendants as consignees. The plaintiff claimed 
to be entitled to the freight as charterer, and therefore owner of the 
vessel for the voyage. 

The defence was, that the defendants had paid all the freight due 
under the bill of lading to the agents of the owners of the brig, to 
whom a much larger sum was due from the plaintiff upon the charter 
party, and that they were compelled to make this payment in order to 
obtain possession of the cargo, the captain refusing to deliver it upon 
any other terms. 

The cause was tried before the Chief Justice and a jury, on the 19th 
of June, 1850 ; and on both sides a great deal of evidence, both oral 
and documentary, was given, which it is deemed unnecessary to state. 
It is sufficient to say, that the facts constituting the defence, as above 
stated were fully established by the proofs. 
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By consent of the parties, the Chief Justice directed a verdict and 
jadgment for the plaintiff, for |1346 07 ; the defendants having leave 
to appeal without security, and to make a case^ with liberty to turn the 
same into a bill of exceplions. 

The cause was now heard upon an appeal from the judgment so ren- 
dered, and upon the case as settled. 

W. Kent, for defendants. 

Even without resorting to the special provisions a' the charter party, 
by the general rules of maritime law, the whole freight of the return 
cai-go, from Lnguna to New York, was due to the owners of the vessel, 
to be applied in satisfaction of what was due to them under the charter 
party ; and the master, as their ;)gent, w;is bouna to retain the cargo 
until thb freight was paid by the defendants ; but all possible doubt 
was removed by the terms of the charter party, by which the return 
cargo was expressly bound as a security to the owners of the vessel. 
He cited the Schooner Volunteer, 1 Sumner, 541 ; certain log^ of ma- 
hogany^ 2 do., 680 ; Oracie v. Palmer^ 8 Wheaton, 605 ; and several 
other cases. 

A. Mathbws, for plaintiff. 

The plaintiff is the only person whom the defendants had a right to 
know as the owner of the vessel. He was the owner for the voyage, 
and there was no privity between them and the absolute owners, that 
could authorize them in paying the freight to the master. If the own- 
ers had any claim, it was a lien upon the merchandise only, which could 
not entitle tiiem to demand of the defendants the specific freight men- 
tioned in the bill oi lading. If the owners had any claim for the freight 
as against the plaintiff, the defendants ought to have commenced pro- 
ceedings in the nutun^ of a bill of interpleader, in which proceedings 
all t)ie parties being before the court, their relative rights and interests 
would have been properly determined. The counsel also insisted tfaa' 
the defendants* possession of the bill of lading, coupled with the fack 
that they had a power of attorney from the plaintiff to demand a de- 
livery of the logwood from the captain, and that they had in fact com- 
menced legal proceedings to compel its delivery, divested the plaintiff 
of possession, and of the right of possession, and amounted to such a 
delivery of the logwood to the defendants as entitled the plaintiff to the 
layment of freight according to the bill of lading. In support of this 
[ast posi^i(U3(, the counsel referred to Chapln v. Rogers, 1 East., 192 ; 
and in the course of his argument he cited Chandler v. Belden^ 18 
John., 157 ; and Sander v. Clark, 1 Hall, 373. 

By the Court* Sandford, J. — ^The defendants have paid the freight 
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denanded by the pinintiff in this ^u\t, to the ovrners of the vessel. 
They were right in so paying it, if the owntrs had a lien for the 
freight ; otherwise it must be paid to the plaintiff. 

This depends upon the quesiion. whether the possession of the ves- 
sel passed out of the owners' bands to the plaintiff as charterer of the 
vessel ; for if it did, it is clear they retained no right of lien as Hgainst 
Jiub-freighters. 

By the charter party, the owners were to keep the vessel " tight, 
staunch, well fitted, tackled, and provided with every requisite, and 
with men and provtsions necessary for the voyage'' on which she was 
obartei-ed. They put all the room in the vessel, except the cabin and 
necessary room for the crew, fitments and provisions, at the disposal of 
the charterer, who agreed to freight and hire the vessel. 

The effect of the instrument was, to hire the vessel to the plaintiff 
for a stipulated sum per month, in lien of freight, at specified rates, on 
the goods shipped, the owners appointing the master, and controlling 
throughout the furnishing and navigation of the vessel. 

It is well settled that, under such circnmstances, the owners continue 
in possession of the vessel, as owners, during the voyage for which she 
was chartered, and have a lien for their charter-freight upon all mer- 
chandise transported in her to the extent of the freight payable by tb^ 
shippers on such merchandise. There are exceptions to this rule, as 
when the payment of the freight by the charter is postponed in terms 
beyond tlie time for delivering the cargo; but there is nothing of the 
son in tiiis case. The principle is laid down in many cases. We refer 
particularly to Mclntyre v. Baune, 1 John. R., 229; Marcadier v. 
ChaapeoJee iMumnee Company, 8 Oanch, 40 ; Clarkson v. Edei, 4 
Cowen, 470 ; Buggies v. Bucknor^ Paine's C. 0. R., 558 ; Abbott on 
Shipp. 63, 288 to 229. 

The attempt of the defendants to obtain possession of the merchan- 
dise consigned to them, by a legal proceeding, did not affect the lien of 
the owners, and, therefore, could not preclude the defendants from ac- 
quiring the possession, in a lawful manner, by discharging the lien. 

The judgment at the special term must be reversed, and a judgment 
entered for the defendants as upon a ruling of the law in their favor, at 
the special tenn. 



VESSEL IN PROGRESS OF CONSTRUCTION— AS TO 
BUILDER BEING PRESUMPTIVE OWNER— LIEN. 

The builder of a vessel, which is in the progress of construction, is 
presumptively the owner. 

The presumption is not rebutted merely by proof that he was build- 
ing the vessel under a contract, ia writing, for another person. 
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To enable the court to judge of the relation between the parties, 
under the contract, the instrument must be produced. 

To give ^ect to the statutory lien in favor of those who furnish 
materials towards the building of a ship or vessel, it is not necessary 
that the vessel shall be completely finished and equipped. 

The lien attaches as soon as the structure, luthough still on the 
stocks, assumes the form or shape of a ressel. 

The lien of a mHterial man, is not effected by the fact that he did 
not rely exclusively upon the lien, but lookea also to the personal 
credit of the builder or owner, and cousidered him as his debtor. 

To create the lien, however, it is not sufficient to prove that the 
materials were purchased for the declared purpose of being used in the 
building of the vessel. 

Their positive application to the intended use must be shown. 

The whole theory of a lien for labor and materials, rests upon the 
basis that they have entered into, and contributed to the production or 
equipment of the thing upon which the lien is imposed. 

When it appears that all the materials in respect to the cost <^ 
which the lien is claimed, were not applied to the building of the ves- 
sel, the burden of proving what portion of them was so applied, rests 
\ipon the material man. 

Upon the ground that this necessary proof had not been given, judg- 
ment, at special term, in favor of the plaintiff reversed, and the report 
of a referee, upon which it was founded, set aside. — Phillips v, 
Wright, 5 Sandford's Supreme Court Rep., page 342, (1863,) N. Y. 

H. S. Dodge, for defendants, (appellants,) cited WaJceman v. Hew- 
ten, 21 Wend., 206 , 2 R. S., 493 ; Huhhell v. Dmison, 20 Wend., 
182; Van Pelt V. The Ohio, U. S. District Court, Judson, D. J.; 
Udall V. Ohio, same court, (April, 1851,) Betts, D. J. ; Beed v. ffidl 
of a New Brig, 1 Story, 6 ; C. R., 244 , JBarper v. a New Brig, 
Oilpin, 636, 540, 550 ; Wood v. Russell, 5 B. and Aid., 942 ; ClarJe r. 
Spence, Ad. and Ellis, 448 ; Addison on Contracts, pp. 45 and 762 ; 
Van Pelt v. The Ohio, Ubi Supra and the Statute, 2 R. S., 494, §4 ; 
ante, p. 352 ; UdoM v. The Ohio, Ubi Supra ; Johnson y. The San- 
dusky, 5 Wend., 510; Orooke v. Stocky 20 Wend., 177; Veltmany. 
Thompson, 3 Comst., 438 ; Mayers v. WeUes, 5 Hill, 463 ; BaiUy v. 
Adams, 14 Wend., 201. 

Wm. M. Evarts, for plaintiff; cited 2 R. S., p. 496, 8 18 ; AbbotI 
on Sh., p. 5 ; Laidler v. Burlinsqn, 2 M. <fe W., 602 ; 2 K. S., p. 493, 
S2. 



Sandtord, J., cited 1 R. S., 130 ; 2 R. S., 498. 
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WAGER— MEANS FUKNISHED BY A THIRD PARTY FOB 
BETTING ON AN ELECTION. 

A wager, or bet, made between parties on the result of an election, 
is void ; and a third partj furnishing the means upon which such 
wager is made, upon condition that the losing party shall pay, cannot 
recover, unless the defendant made a new promise to pay after the bei 
was determined. 

In proving such new contract, it is sufficient for the plaintifif to show 
that, since the result of the wager had been ascertained, the defendant 
requested the plaintifif to deliver the property to another, and he had so 
delivered it, without express proof that defendant requested him to 
charge it, and promised payment* — David v. Bamom, 1 Greene's R., 
p. 383, Iowa, (1849.) 

Rover and Stookton cited Rust v. Qoit, 9 Cow., 169 , Lansing v. 
longing, 8 Johns., 454 ; Bunn v. Biker, 4 lb., 426 ; 12 lb., 1 ; 13 
lb., 88; 5 Wend., 260 ; Cowp. 37, 729 ; 2 H. Black, 369 ; 3 B. <fe 
A., 179. 5 Eng. Com. Law, 255; Einne's Law Compendium, for 
1848, p. 25 ; 2 B. <k P.» 871 ; 7 Term., 630 ; 6 lb., 405. 



WAGER — MONEY BELONGING TO A PARTY AND 
OTHERS, STAKED UPON AN ILLEGAL WAGER. 

Where a person stakes upon an illegal wager, money belonging to 
hunself and others, in an action against the stakeholder to recover the 
njoney deposited, he can only recover back the amount contributed by 
hunself. 

Each person who contributes money to the stakes^ must sue for the 
same ; and he alone can recover it back. 

In such an action the plaintiff is entitled to interest, from the com- 
mencement of tlie suit ; not as interest for the use of the money, but 
as damages for the detention. — Ruckman v. Piteh$r, 13 Barbour's Su- 
preme Court Rep., page 556, (1853.) 

BoosBVBLT, J., cited 1 R. S., 662> § 8; Ruckman y. Pitcher I 
Oomst., 392. 



WAGES OF CLERKS, OVERSEERS, AGENTS, ETC., FOR 
A STIPULATED PERIOD— AS TO DISCHARGE OF SUCH 
PERSONS, BEFORE EXPIRATION OF SUCH PERIOD. 

It is well settled, that where a contract is mads for personal and 
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iiidividuul services, a^ in the csise of clerks, overseers, agenis, 4bo.» at a 
>'.ij;ulaled price, and foe a specific period, the party whose services are 
I us engagody upon being discharged by tlie olher party wiihout cause, 
bflcire the expiration of the. terra of his engagement, may recover the 
:i mount agreed 10 be paid for the entire term. — Sprague v. Morgan, 
7 Ala., 952 ; Davis v. Ayers, 9 ib., 292 ; Martin v. Everett^ 11 ib , 375; 
h is not compelled to treat tiie contract as ended by the act of (he 
opposite party, but may oonsickr it as contiottiog for the full term ; and 
in such case, has righi tojecover the full amount, rests upon the fact^ 
ihat the contract is entire, and the service personal, thus rendering it 
necessary, if be wi;»he8 to recover the amounc siipulated to be paid for 
the whole term, that he should enter into no engagement which would 
prevent the performance of the entire agreement on his part. — (Zotltpwi 
v. Mohawk and Hudion Railroad Co., 2 Denio, 609 ; Ramey v. ffol- 
eomhe, 21 Alabama Supreme Court Rep., page 570, (1853.) 



WAREHOUSEMEN—CUSTOM AS TO RECEIVING GOODS, 
FROM CARRIER, AND ADVANCING HIS CHARGES. 

By the cuatom of warehousemen, known fudd established, they have 
the right to receive goods from a carrier, if in apparent good order, and 
advance to the latter his reasonable charges for the carriage pf them, and 
to hold them subject to the lien of the carrier for the amount thus ad- 
vanced ; and if delivered to the owner without immediate payment, at 
the owner's request a suit may be maintained to recover the amount ad* 
vanced to the carrier. 

And if the goods have been injured by the carrier, which injury is 
not apparent or known to the warehouseman, befwe or at the time of 
his receiving the goods, the owner must look to the carrier for hia 
damages, and can not reeoupe the same in an action by the warehouae^ 
man. — Sage and others y. Gittner and others^ 11 Barbour's Suprome 
Cdurt Rep., p. 120, (1852,) N. Y. 

Shawkland, J., cited Allen v. Smith, 8 Oowen, 801 ; (MyUm r. 
Gregson, 31 Eng. Com. L. Rep., 343; Wood v. Hickok, 2 Wend./ 
601 ; Van Santvoard v. St. John et al., 6 Hill, 15V ; 5 T. R., 889 ; 4 
id., 581 ; 17 Wend., 805 ; 5 Burr. Rep., 2714 ; 7 Eaat., 224. 



WARD— MARRIAGE OF— MONEY OF FEMALE WARD IN 
HANDS OF GUARDIAN. 

Money of a female ward in the hands of her guardian must be con- 
sidered as in her possession, and, as upon marriage the legal existence 
of the wife is merged in that of the husband, the possesion i^ by oper- 



UnU. — ^ATTEfrriNG VITKKSSIIB IX) A WILL, BTC. 358 

aliib <rf law tnifMiforred to him, «id his niRritai rights tfaereufwii ukr 
^Mh,—JI£cDaiUel v. Wkiiman, 16 Alabama Rep., p. 343, (184(>.) 

Chilton, J., cited 8 Porter, 30 ; Miller v. Bingham, 1 Iredeirs Eq., 
f^8 ; BaUi v. Daindy, 2 Atk., 207 ; /oman ▼. WpU^kn, 8 Term., 620. 



WATCH— BEQUEST. 

A watch, which the testator has been in the habit of carrying with 
loi person, does net pass by a bequest of his " wearing apparel," noi- 
fa)r a bequest of his *< housdmd furniture." — Ghwh ▼. Qcock, 83 Maine 
wpreme Court Bep., p. 58d, (1853.) 



WILL— ATTESTING WITNESSES TO A WILL^WHAT 
PARTY SEEKING TO ESTABLISH A WILL MUST SHOW. 

V 

The fact that a testator subscribed his name at the end of his will, in 
the presence of each of the attesting witnesses, or acknowledged that 
he had so subscribed it, to each of the attesting witnesses, must be 
proved as a datinct and independent act, ot itself, in order to admit the 
will to probate ; and cannot be tofened or presumed from the proof of 
some other act required by the statute to be done. 

A party seeking to establish a will, takes upon himself the burthen 
of proving the concurrence of all the acts essential to the validity of 
auch an instrument. It is not enough that he proves one or two of 
4hem; but he must prove them all, in succession. 

He must show that it was subscribed at the end thereof, by the tes- 
tator himself, or by some person for him in his presence, and by his 
direction ; that the subscription was made in the preaence of each of 
die attesting witnesses, or'ackaowledged by the testator to have been 
so made, in the presence of each of the attesting witnesses ; that the 
testator at the time of making or acknowledging such subscription, 
declared the instrument to be his last will and testament ; and thaUeach 
of the attesting witnesses signed his name at the end of the will, at the 
request of the testator. 

Proof of any one of these four separate acts cannot be enlarged by 
implication or presumption, so as to become proof of any other of the 
four separate acts. 

Where neither of the attesting witnesses to a will mw the testator sub- 
scribe his name thereto, or heard him acknowledge the signature to be his, 
or state what the paper was ; and the will was so folded or placed that 
the witnesses did not see any part of its contents, nor the testator's 
signature, but only the blank spaoe upon which theur names were 
Wfitlen ; Held, that the will was not properly executed^ so as to autho- 
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liie Che surrogate to admit the same to prohate. — LewU t. Zmm, IS 
Barbour's Supreme Court Rep., page 17, (1863.) 



R. EBOfETT for the appHknt, cited Renuen r. BrimkerKoff, 20 
Wend., 325 ; Cooper v. Boehel 3 Curteis, 648 ; Dudly t. Dudiy, 3 
Leigh's Rep^ 436 ; Gore ▼. Gann, 3 Curteis, 151 ; Gregory y. Her 
Majeety'e Proctor, Thornton^s Gues, 620 ; Oaye y. Gay9 3 Curteis, 
451 ; Blake y. Knight, Id., 647 ; In re Warden, 2 Curteis, 334 ; In re 
ThomsoD, 4 Thornton's Notes, 643 ; 29 Car., 2, eh, 3, § 6, and 1 R. 
A. of 1813, ch. 33, § 2; EiHe v. Smith, 1 Vesey, Jun.,. 11 ^ Carletm 
V. Oriffen, 1 Baurr^ 649 ; 649 ; Stonekouse v. JSvelyn, 3 P, Wms., 
263; Addy Y, Grix, B Vesey, Jun., 504 ; Gore v. Gann^ 3 Curteis^ 
151; OauY. Gaze, Id., 461; Blake y. Knight, Id.. 647; Cooper w. 
Bochel, Id., 648 ; 8, C, in Lond. Jiir., Noy. 21, 1846, p. 931 ; Moore's 
P. C. Rep., 439 ; In re Warden, 2 Curteis, 334; In bonis Tborapson, 
4 Thornton's Notes of Cases in Ecc). Courts, 643 ; Burgoyne r. ShoW' 
ier, I Robertson, 6; Leaekr. Bates, Id., ^14; Clark y. Jhtnnavant, 
l(t Leigh's Va. Rep., 22; White y. Trustees of Britieh Mueeum, 3 
Ring., 310 ; Bay v. Walton, 2 Marshall,. 74 ; Small v. Small, 4 
Greenl. 220-, Wright y. Wright, 6 Moore k Payne, 316; 3 Burrow, 
1773; 4 Thornton's Notes, 620; 3 Leigh's Rep., 436; 2 Strange^ 
1106; 3 Barb. Ch. Rep., 168; 2 Barb. S. C. Rep., 386; IlottY. 
Genge, 3 Curteis, 160; S. C. iu 1 Thornton's Notes, 672 ; S. C. in 4 
Moore's P. C. Rep., 265. 

F. B. Cutting, for the respondents, cited IloU y. Genge, 3 Curteis, 
160 ; see dictum of Judge Coulter, in Burwell and others y. Corbim^ 
andotheve, 1 Rand., 144; in goods of G. L. Olding, deceased, 2 Our- 
teis, 865 ; Pennant v. Kingecote, 3 id., 642 ; Co<^per v, Boehel, id^ 
648 ; Doe y. Doe, 2 Barb. S. C. Rep., 200; Butler y, Benson, 1 Barbw 
S. C. Rep., 626 ; Beyer v. Burger, 1 Hoflf. Ch. Rep., 1 ; Brinckerhoof 
y. Remson, 8 Paige, 488; same case on appeal, 26 Wend., 326 ; Chafis 
y. Baptist Missionary Conv,, 10 Paige, 86. 

Browk, J., cited 40th eection of the Statute, 2 R. S., 7 ; Chafee y« 
The Baptist Missionary Conv., 10 Paige, 86 ; RtUher/ord y. Ruther- 
ford, 1 Denio, 33 ; Doe y. Doe, 2 Barb. S. C. Rep., 206 ; Seguine y. 
Seguine, id., 394 ; Nelson y. MeGiffert, 3 Barb. Ch , 168 ; Remsen y. 
Brimkerhoff, 26 Wend., 325 ; English Statute of Frauds, 29th char., 
2, chap. 3 ; Ellie y. Smith, 1 Vesey, Jun., 11 ; WldU v. The Trustees 
of the British Museum, 6 Bing., 310 ; Wright v. Wright, 7 Bing., 
457 ; White y. The Trustees of the British Museum, and pronounced 
in fayor of the will ; yide also 2 Greenl. Ev., 675, and the cases re- 
ferred to in note 3 ; Chancellor Kent, Com., p. 616 ; The Statute of 1 
Vic , ch. 26, See. 9 ; Blalf^ y. Knight, 3 Curteis, 547 ; Re. Thomson, 
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4 TlMnitoD'8 Notes, 648 ; JRott ▼. €hnge, 8 Curtflis, 160 ; fifth aeetm 
of the 29, Charles 2. 



WILL— CONSTRUCrriON OP CLAUSE IN— DEVISE BY A 
MAN TO HIS WIFE DURING HER NATURAL LIFE. 

A devise by a man to bis wife daring her natural life, and after hcr 
death, to one of his sons, and three daughters, to hold it during ihei** 
single lives, and in case my said children should marry, or my son 
Robert die, without issue, then, and in that case, it is my desire that 
my son Walter, have and enjoy the whole of said Und, to him, his heirs 
and assigns forever. 

Robert had an estate, in fee, in the lands, when his wife was entitled 
to dower therein. — (Jkef0 v. Ohew, 1 Magrader's Maryland Rep., p. 
163, (1852.) 

The appellant b the widow of Robert Chew, and filed her bi]l of 
oomplaint in the court of chancery, claiming dower in certain lands, an 
estate in which was devised to her husband by the will of John Chew, 
dated the 9th May, 1815. 

The clause in the will ib in these words : '^ I give and bequeath unto 
my wife Mizabeth Chew, all my lands during her natural life, and after 
the death of my said wijfe, I give and bequeath all the said lands to 
my son Robert Chew^ and my daughters Anne, Artridge, Elizabetli, 
and Agnes Chew, to have and to hold the same during their sinjle lives ; 
and in case my children here mentioned should marry, or my son Robert 
should die, without lawful issue, then and in such case, it is my desire 
that my son Walter Chew, have and enjoy the ivliole of saiii lands to 
him, hb heirs and assigns, forever. It is further my will and desire 
that eight acres of the above mentioned lands, embracing the saw-mill 
and mill-seat, be laid off by my son Walter, as soon as convenient after 
my death, for his immediate use and benefit^ but that he he debarred 
from selling or disposing of the same, until in possession of my whule 
landed estate, as above recited." . 

The defendants, in their answer, denied that the complainant was en- 
titled to dower, and also that her husband had title to the 1 md. This 
being denied, the complainant instituted an action at law, in Prince 
Qeorge's County Court, for the recovery of her dower ; suit brought 
28nd September,. 1848 ; and verdict, April term, 1850, foi- the defend- 
ant. Appeal by the demandant ; and in the exception which the ap- 
peal brought up for review, it is stated that the testator died in 1815 ; 
the demandant offered in evidence the will containing the above clause, 
and then proved that the widow of the testator had the possession of 
the lands until her death, when Robert and the daughte*'s, mnw.d in 
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Ihe Hill, took pba^sidQ. That Robert mai4*ied the dematidAt ik 
1828, and had issue at his death. That all the dauffhten, except 
Elizabeth and Anne, died before the year 1838, when nobert died: 
Anne died in 1846, after the bill for dower was filed. The court, at 
the instance of the defendant, instructed the jury, that the deiiiand- 
ant is not entitled to recover in this action for dower in the said lands, 
because there was no evidence to show that her said husband Boberty 
was seised in his lifetime of such an estate in said land, as will <)ntitle 
his widow to dower. 

Was ths histmction correct ? is the only qotatioii upon thb appeal. 

This case was argued before Lx Grand, C. J^ and SobiBsroir md 

MiJSON, J. 

By Ca0sin and Millbb, for the appellant, and Pratt and MACkuBiK, 
for the appellee. 

On the part of the appellant it was contended, that by a true con- 
struction of the will, Robert Chew was seized of an estate tail, eonreit* 
ed under the act of Assembly into an estate in fee, of which his wife 
was dowable. The estate is not a joint tenancy for life in Robert and 
his sisters, with the inheritance in Robert, but an absolute estate tail in 
liobert, encumbered only with the conditional life estates in the sisters, 
and these life estates to cease when they married ; at any event, at the 
time the bill was filed, the appellant was entitled to be endowed of 
three-fifths of the undevided real estate, and to dower <tf the other two- 
fifths as they fell in. 

The word *' or," is to be construed " and ;" 7 G., 197 ; and if Robert 
had died in the life time of his sisters, without issue, the ssters would 
lose their estates. 

Walter was not to sell. This to keep the whole estate undivided. 

A devise for life to A., and if A. died without issue, gives him an 
esUte tail. NewUm and Grifith, 1 H. k G., 115 ; -6 G. dc J., &d(( ; 
Robert had at once a fee-simple in one-fifth part. According to Park, 
p. 5, in 11 Common Law Library, there must be a separate estate in 
reversion in the husband. Same author, page 31, says, a seksen in law 
b sufficient. See, also, pages 39, 41, 56. The interposing life eitate, 
lo deprive the widow of dower, must be a life estate in another. Park, 
57s The joint estate here is not a joint tenancy. 

See 2 Cruise's Dig., 328 ; 2 Tucker's Blk., 181. 

In 3 Gill, 310. There was a use for life in William, and the boa- 
band had only the reversion. Park, 56, 57. Dower attaches when 
the outstanding life estates expire. 
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See 9 Eng. Ql R^p., 475 ; 3 Bos. & PuL, 651, Note 3 ; 22 Picker- 
ing, 283. 

Gaubin cited for appellanis, 6 R & J., 161 ; 3 U. d& Q*., 265, 27d« 

Pratt for appellee, referred to 11 Law Lib., 5. No dower of a 
joint estate. 37 of same authority. No dower of life estate existing 
during coverture. Park, 53. Freehold and inheritance are necessary, 
and if an estate intervene there is no dower. Park, 57 ; 4 Kent Com., 
a7, 38, 39. 3 Gill, 310. 

The widow can claim no dower in the part owned by her husband, 
the land descended from the testator to several children. 

Mackxtbin on the same side, referred to 6 G. <&s J., 237. As to a 
devise in joint tenancy. 2 Cruise Digest^ 325, § 3 ; 4 Cruise P., 241 ; 
§ 46 ; 3 H. & J., 148, 149 ; 16 Com. Law Reports, 293, 294 ; 3 Sar- 
geant and Bawle, 398 ; 2 Yates, 659. 

Whenever an estate is given to several, they are joint tenants, unless 
Uiere be some expression, showing an intention to give an estate in 
common. 

Caubin for appellant 

Tbe intention must govern, the general intent must prevail, even if 
the minor intent be diflferent. Tyler v. Digges, 6 H. & J., 374. 
Robert was the favorite Walter, even in the eight acres, is to have 
but a life estate. A devise for life, and if he die without issue. 1 P. 
Wot., 664. Crabb on Real Property, 86, 87, in 55th Law Library; 
22 Pick., 283. 

If this is a joint tenancy, it must be admitted the widow has no 
(itle to dower. 

As to joint tenancy* Crabb on Real Property, 940. There mutt 
be a right of survivorship if it be a joint tenancy. Robert has an 
estate tail, and the sisters are entitled only during their single livea. 
5 Binn., 16, 18, 22. 

Dower is favored. 3 Atk., 191, § 6 ; See 6 H. ^ J., 61 ; 2 H. & 
a, 265. 

The opinion of the court was delivered by Mabok, J. 

This case depends upon the construction of the foHowing clause la 
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the will of Joha Chew, namely : " I give and bequeath unto mj wife» 
Elizabeth Chew, all my lands, during her natural life, and after the 
death of my said wife, I give and bequeath all the said lands to my 
son, Robert Chew, and my daughters, Ann, Artridge, Elizabeth and 
Agnes Chew, to have and to hold the same during thsir single lives ; 
and in case my 'said children here mentioned, should marry, or my son 
Robert should die without lawful issue, then, and in such case, it is 
my desire, that my son, Walter Chew, have and enjoy the whole of 
siud lands, to him, his heirs and assigns, forever. It is further my will 
and desire, Jlhat eight acres of the above mentioned lands, embracing 
the saw- mill and mill- seat, be laid off to my said son Walter, as soon 
as convenient after my death, for his immediate use and benefit, but that 
he be debarred from selling or disposing of the same, until in posses- 
sion of my whole landed estate, as above recited. 

The question directly submitted to our consideration is, did Robert 
Chew take such an estate under the above clause in the will, as would 
entitle his wife upon his death to dower therein ? 

The evidence offered in the case consisted of the will of John Chew 
which has already been referred to, of the fact that the said John Chew 
died in 1816 ; that his widow held the lauds in question until her death, 
at which time the daughters, and Robert, who are named in the will, 
took possession of the same ; that Robert married the demandant in 
1828, and died in the year 1838. having issue ; that Elizabeth and Ann 
Chew, two of the daughters named in the will, died before Robert, but 
that the two other daughters survived Robert, and that one of them 
did not die until 1846, after the demandant had filed her bill for 
dower. 

Upon this proof, the defendants prayed the court to instruct the jury : 
**' That the demandant was not entitled to her dower in said lands, be- 
cause there was no evidence to show that her said husband, Robert 
Chew, was seized in his lifetime of such an estate in said lands, as would 
entitle his widow to dower therein." 

The court gave this instruction, and the plfiuntiff excepted. 

It is a well established and long standing rule, in the constiuction of 
all testamentary instrument, that the intention of the testator, as ex- 
pressed by the language of the will, shall prevail, if consistent with the 
settled rules of law, and that the most liberal and enlarged interpreta- 
tion will be given to all such instruments, in order to effectuate the 
manifest design of the testator. 

In order to sustain the instruction given' by the court below, which 
forms the ground of the plaintiff's exception, it must be conceded, that 
Robert Chew took no higher or greater estate in the lands devised by 
bis father, than that taken by his sisters, and that they all took a:, joint 
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(eiiants with the nght of survivoi-ship. We cannot give to this will a 
construction which will lead to any such conclusion. Nothing can be 
plainer than that the testator designed to make a difference among his 
several children, and that the terms, " during their single lives,*' and 
'' children/' related exclusively to his daughters, and not to his son 
Bobert. Although his purpose may have been obscurely and imperfect* 
\j expressed, yet it is nevertheless obvious, that it was his design 
merely to provide a home and a maintenance for his daughters during 
the period that they were single and unprotected ; but that this pro 
vision for them was to continue no longer than after they hud found a 
support and an asylum under a husband's roof. That the terms, 
'* single lives," could not have had any reference to Robert, is manifest 
from the language which immediately follows, and which is in these 
words, '* and in case my said children, here mentioned, should marry, 
or my son Robert should die without lawful issue, then, and in such 
case, it is my des'ure that my son Walter should have said lands,*' dec. 
Now, what are the contingencies upon which the estate is to pass to 
Walter? The marriage of the daughters, and the failure of issue in 
Robert. The very result which is here contemplated and provided for 
by the testator, and which is to defeat the contingent estate to Walter, 
namely : " Robert's having lawful issue," is repugnant to, and incon 
aistent with, the idea, that the estate was only to continue in Robert 
during his single life." 

The same may be said of the term '' children," used by the testator. 
If he designed this word to have its usual signification, and to embrace 
within its meaning his son Robert, why did he in' the very same sen- 
tence repel such an idea, by placing him in a different attitude, in refer- 
ence to his estate, from that given to those he denominated " his chil- 
dren." His "children" were not to marry ; if they did, they lost their 
interest in the property ; yet Robert was not to have his estate defeat- 
ed, unless he died without " lawful issue,*^ which only could have re- 
sulted from marriage ; and, therefore, to suppose that he designed to 
embrace Robert within the terras, "single lives" and "children," is to 
suppose he meant nothing when he said, '* in case my son Robert 
should die without lawful issue." 

In construing wills, force and effect should be given, if possible, to 
every expre.ssion employed by the testator; and the different clauses of 
the will should be so interpreted as to harmonise all apparent conflict 
of language, and that the whole of the instrument should be taken and 
examined together, in order to arrive at the true intention of the testa- 
tor, which shall in all cases prevail, if there be apt words to effectuate 
it. How are we, then, in accordance with these principles, to give any 
force or meaning to the expression, " in ease Robert should die without 
issue," unless we confine the words, ** single lives" and *' children," in 
this application, to the daughters alone, and not to Robert. Siich h 
construction would be doing no violence to any rule of law, nor would 



8M WILL — OOirSTBUOTION OF LAOBK IN, lltT. 

H be a veiy g^rots violatiov of the rules of grammar, on the oth«r han^ 
to adopt the coostruetion joatended for by the appellee, and to make 
the words " single lives" and " children/' relate to Robert, as well as to 
the danghters, would be in effect to silence, or expunge entirely froos 
the will, the subsequent language referring to Robert's having *' lawful 
issue ;" for, if the estate was to survive to the daughteia, or to Walter^ 
upon the death of Robert, what meaning could attach to the reserva- 
tion or provision in favor of *^ the lawful issue of Robert ?'' 
, Again, it is contended that the last expression in the clause of the 
will, which we are considering, relating to Walter Chew, and which is 
in these words, namely : *' until in possession of my wh<^e landed es< 
tate, as above recited/' would indicate that the testator contemplated 
making his son Walter the ultimate beneficiary of his whole estate^ 
after the termination of the life-estate in his oUier children. The ap* 
plication of the rule of construction already referred to, which re- 
quires that, if possible, force and effect should be given to all the dif- 
ferent parts of a will, would lead us to give a different interpretation to 
this expression, in order to preserve and effectuate the previous Uio- 
guage of the testator, wherein he says that Walter Chew is only to 
enjoy the whole of his lands, " to htm, his heirs and assigns, forever,'^ 
up<» condition that " Robert should die without lawful issue." As in 
the instance already put, if the interpretation contended for be the 
proper construction of this particular expression, it is obvious that, it 
being directly in conflict with the previous language of the testator, it 
must have the effect to neutralize or annul it. 

This language* in oUr opinion, is susceptible of a different constme- 
tion, which would render it perfectly compatible with the previous exr 
pression of the testator in regard lo the " issue of Robert/' The clear 
and obvious meaning of the testator, in using the language, that Wal* 
ter ^' be debarred from selling or disposing of the same, until in pos^ 
session of my whole landed estate, as above recited,^' is, that he should 
be absolute owner of the land, only in the event of the death or mar- 
riage of his sisters, and the death of his brother Robert, without issue, 
otherwise he was to take no more than a life -estate in ^^ eight acres of 
the above-mentioned land, embracing the saw-mill and mill-seat/' 

To adopt the views of the appellees' counsel, so forcibly presented 
to us in this case, we would be obliged to strain the language of thia 
will, for the purpose of gathering from it an intention on the part of 
the testator, to create among his children an estate in joint tenancy. 
We are not prepared to take such a step. On the contrary, this court 
is imperatively required, by a long course of judicial decisions in this 
State and elsewhere, sustained by every dictate of reason^ justice, and 
humanity, to view with disfavor estates in joint tenancy, and to give 
the widest and most liberal construction to testamentary instrumeotSy 
in order to defeat them wherever we can. Ii this case we have no 
diffioulty in aocomplishing such a purpose 
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Tkere m one otber view which renders it in^Kwwble th^t this i&me 
should create a joint tenaxicy. If the positioa which we have already 
taken be correct, that Eobert Chew took a different estate in thes^ 
lands from that taken by hi^ fflsters, as was conceded by the appellees' 
counsel, in one view which they took of this oase» then he could aojt 
have taken ah estate in joifit tenancy with his sisters, because one of 
the necessary ingredients or pre-requisites of such an estate is absent^ 
viz : unity of interesL To an estate in joint tenancy, the following cir- 
cumstances are necessary* namely: unity of interestt unity of title, 
unity of time, and uuity of possession ; or, in other words, joint ten- 
ants have one and the same jateiest, accruing by one and the same con- 
veyance, commencing at one and the same time, and held by one. and 
the same undivided possession. If Kobert^ therefore, has a diffeceut 
interest in the lands from that of his sisters, all grounds for cpnteD4ipg , 
that the estate is a joint tenancy must fall, inasmuch as one of the es- 
sential requisites of such an estate is wanting. 

There remains but one other objection to be disposed of, and that is, 
that the law requires that the seisin of the husband shoMld be a »(de 
seisin, and that as Robert Chew held these lands jointly or unitedly 
with his sisters, he has not such a ttole seWn as would entitie his widow 
to dower. The authority relied upon as controHng this ci^e in this 
particular, is found in Park on Dower, p. 88. The author says, '' it is 
next to be observed, the law requires the seisin of the husband to be a 
sole seisin. If the husband, during all the time of the coverture, be 
seised jointly with another, no title of dower will attach." From whaA 
the learned author says afte]^wards, we ^hink he designs the piinciple 
to apply only to cases of joint tenancy, and to estates of a kindred 
character, and not to tenancies in common. He clearly exempts cases 
like the one now under consideration, from the operation of such a rule, 
for, on page forty-onOi he announces the following to be the law : 
*' Although a sole seisin is necessary in order to confer a title to dower, 
it b not requisite that it should be a seisin of the entirety, A sole 
seisin of the freehold and inheritance, in any particular ^are or pro- 
perty of lands, either as teaaqt in common, in coparcenary, or other- 
wise, will be subject to the attachment of dower, to the extent of th^ 
share of each tenant, in respect of whose relation, as husband, to any 
particular woman, that title can accrue." And Crabb, in his Treatise 
on th« "Law of Real Property," p. 134, recqgnises the saqte doct^rine, 
as well as indeed all other authors upon the same subject. 

Every wife, by law, is entitied to be endowed of all lands and tene- 
ments of which her husband was seised in fee-simplt, at any time 
during coverture, or in fee tail ffen$ral, or as heir in special tail, and of 
which an^ issue, whieh she miffht have had, might by possibility have 
been heir, and she shall be sndowed as well of lands, whpre the hiie- 
band had a seisin in lai& «s an aaual «£mf»«— Cp. Lit., 31, (a;) 3 
Sellon's Piac., 200. 
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CburU of justice regard with the tenderest solicitude the widow's 
cbim to dower, and while they would be unwiHing even to disallow it, 
except under the mandates of the clearest rules of law, thej wiU 
always, by the most liberal policy and rules of constmctipn, favor this 
most humane provision of the common law, which was designed for the 
sure and competent support of the bereaved widow, and the better 
nurture and education of her unprotected children. 

For the reasons we have assigned, the court is of opinion, that upon 
the death of John Chew, his son Robert took an estate in fee-tail, 
(which is made by our act of Assembly an estate in fee-simple,) in 
one-fifth of the lands mentioned in the will, and that the daughters, 
each took an estate for life in one-fifth of the same lands, as tenants in 
common, subject to have their said estate defeated upon their marriage 
or death, with remainder, in each bhare, to Robert and his heirs; and 
that as a necessary consequence, his widow, Tabitha Chew, the de- 
mandant is entitled to be endowed in said lands. 

Judgment reversed and procedendo ordered. 



WILL, EXECUTED IN A SISTER STATE, HOW CON- 

STRUED. 

In constructing a will executed in a sister State, in relation to pro- 
perty in that State, at the testator's death, the same construction must 
be given which would be given by the courts of the State. — Sale v. 
Saunders, 24 Mississippi Supreme Court Rep., page 24, (1853.) 



J WILL— GENERAL BEQUEST. 

A specific enumeration of articles, after a bequest to J. E. K., of " all 
and everything I die possessed of," followed by a declaration that '* I 
leave everything I die possessed of to J. E. K., for her entire and sole 
use and benefit." 

Jleld to be a general residuary bequest. In re Kendall, English 
Law and Equity R., p. 196, (1852.) 



WILL— STATUTES PASSED AFTER EXECUTION OP 

WILL. 

A will executed before the revised statutes of 1830 were passed, de- 
vising all the testator's real estate, though the testator died after those 
statutes tookefiect^ disposes only of such real estate as the testator hnd 
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at the time of the execution of the will ; subsequently-acquired lands 
do not pass by it. 

In this respect, the effect of wills executed before the passing of the 
revised statutes, is not touched by those statutes. — Parker v. Bogardus^ 
1 Selden's Rep., p. 309, (1853.) 

Paige, J., cited 2 Vol., p. 57, sec. 5 ; 1 Burr., 429 ; 2 Black. Com., 
878; 4 Kent, Com. 510, 513; 10 Paige, 149; Jackson y. Potter, 9 
John, 313 ; Pistol v. Richardson, 3 Doug., 361 ; 10 Paige, 149, 6th 
and 77th sections ; sections 70, 71, 72, 73, 75, 76 ; 8 Paige, 119 ; Pis- 
to/ V. Richardson^ 3 Doug., 361 ; 26 Com. L. R., 145 ; Perrin v. Blake, 
Har. Law Tr., 502 ; 1 Bur., 429 ; De Peyster Clendinning, 8 Paige, 
304 ; Sherman v. Sherman, 3 Bar., Sup. Ct. R., 385 ; Bishop v. Bishop^ 
4 Hill, 188, section 52; 2 Rev. St., 66. 



WILL— VALIDITY OF— ECCENTRICITY— IMBECILITY. 

Neither eccentricity nor imbecility of mind, nor extreme old age, nor 
being deaf and dumb, whether from birth, or the calamity be superin- 
duced, nor incapacity to make contracts for the purchase and sale of pro- 
perty, are sufficient to invalidate a will. 

The words ^* nan compos,^^ of unsound mind, are legal terms, and im- 
port a total deprivation of understanding. If a testator be non compos, 
his will is a nullity, however just and prudent its provisions. — Potts et 
als, V. House, 6 Georgia R., p. 324, (1849.) 

Lumpkin, J., cited 4 McCord, 183 ; Stewart's Ex'rs. v. Lispenard 
etals,,2Q Wendell, 255; Shelford on Lunacy, 37; Swinburne, part 
2, sec. 4 ; Beverley's case, 4 Reports, 123 ; Coke's Lit., 247, a. ; Van 
Alst et als. v. Hunter et als., 5 Johns., Ch. 148 ; Brunne v. Molliston, 
3 Wheat., 129 ; 1 Wms. Ex'rs, 2d. Amer., ed. 15 ; Harrison y. RouHin, 
8 Wash., C. C, 680. 



WILLS— HOW CONSTRUED— PAROL EVIDENCE. 

Wills are to be construed /rom the written language of the instru- 
ment, not by evidence aliunde. 

Parol evidence may be received for the purpose of counteracting 
fraud in the devisee, and in some peculiar cases, to attach a trust to 
the estate devised. But, in such cases, courts will act with the extreme 
est caution, — John Collins et al. v. Thomas Hope et al., 20 Ohio Su- 
preme Court Rep., p. 492, (1852.) 

William T. McClintook, T. Ewino and H. H. Huntbh, for com* 
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plwnantj cited Bland's Chancery Rep., 370 ; Hovenden on FrandB ; 
and 1 Story's £q., sec. 256 ; Thynn v. Thynn, 1 VeruL, 295 ; DevenUH 
T. Bains, Prec. in Chy., 3; Oldham v. LitUefield, 2 Verm., 506; 
Drakeford v. Wilks, 3 Atk„ 539 ; Barrow v. Greenough, 3 Vet, jr., 
151 ; Chamberlain v. Ager, 2 Vez. & Beames, 259 ; Strickland y. Aid- 
ridge, 9 Vez., jr., 638 ; Afestaer y, Gillespie, 11 Vez., jr., 638; Huge- 
nin V. Beasly^ 14 Vez., jr., 290 ; Beach v. Kennigate, Ambler, 47 , 
Wicket V. Baby, 3 Brown's Pari. Cases, 16 ; cited in 10 Yerger, 273 , 
and 2 Story, Eq., p. 16 ; Marriott v. Marriott, 1 Strange, 666 ; Pod- 
more v. Gunning^ 5 Simons, 485 ; 7 £ng. Ch. R., 505 ; Podmore v. 
Gunning, 7 Simons, 644 ; 10 Eng. Ch. R., 241 ; Richardson y. 
Adams, 10 Yerg., 273 ; Colgate D. wing's Case, Bland*8 Ch'y R., 
370 ; Brown v. Brown, 1 H. <k J., 430 ; StcKee v. Jones, 3 Barr., Pa. 
State Rep., 497 ; McKee v. Jones, 6 Barr., Pa. State Rep., 428 ; Hogs 
T. Hoge, 1 Watts, 163, 214 ; Gaullaher r. Gaullaher, 5 Watts., 200 ; 
Fray v. Fray, 2 Hay, 131. 

Hknrt Stakbbrt and John L. Grxen, for defendants, cited 1 Story, 
Eq., 256 ; Hill on Trustees, 60; 1 Jarmau on Wills, 349; PaitUer t. 
Painter, 18 0, R., 263. 

McCuNTocE, EwiNo k HuNTBB^ cited Podmore v. (Tunning— -cited 
above. 

Spalding, J., cited 8 Dum. k East., 147 ; 1 Jarman on Wills, 357. 



WITNESS— AS TO AN INSOLVENT DEBTOR WHO HAS 
OBTAINED HIS DISCHARGE, BEING A COMPETENT 
WITNESS FOR THE ASSIGNEE. 

An insolvent debtor, who has obtained his discharge, is a competent 
witness for the assignee, on releasing the latter from all claim against 
him as such. 

A discbarge in insolvency may be proved by the original certiicate, 
\% well as by a certified copy of the record. — Greene v. Dufee, 6 
r.ashing*s Supreme Judicial Court Rep., p. 362, (1853.) 

T. D. Eliot, for the defendant, cited St. 1834, c. 163, §14; 1 
Greenl. Ev., § 498; McGuire v Sayward, 9 Shep., 230; Oakes t. 
Hill, 14 Pick:,, 442; Sherwin v. Bugbee, 17 Verm., 337. 

Metcalp, J., cited St. 1838, c. 163, § 7 ; Bq., § 14; Brooks ▼. 
Daniels, 22 Pick., 498 ; Vose v. Manly, 1 Applelon, 331 Lawson T. 
Orear, 4 Alab., 166. 
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WITNESS— AS TO COMPETENCY OF WITNESS WHERE. 
IP PARTY WHO CALLS HIM PREVAILS— A DEBTOR 
OF WITNESS WILL BE BETTER ABLE TO PAY HIS 
DEBT. 

It is no objection to the competency of a witness, that if the party 
prevails bj whom he is called, a debtor of the witness will be better 
able to pay bis debt. — Ltike v. Leland and another, 6 Cushing's Sn- 
preme Judicial Court Rep., p. 259, (1858.) 

WITNESS— ATHEIST. 

One who does not believe in the existence of God, is not a compe* 
Vsnt witness. 

The rejection of a witness, as incompetent, by reason of his want of 
religious belief. Is not a violation of the second article of the Bill of 
Rights. 

An objection to the competency of a witness, on the ground of a 
want of religious belief, may be proved by the testimony of witnesses. 
^Thurston v. Whitney et ale., 2 Cushing'^s R., p. 104, Mass.. (1851.) 

Dbwbt, cited 1 Greenl. Ev., Sects. 368, 869; WakeJUId v. Roes, 5 
Mason, 18 ; Norton v. Ladd, 4 N. Hamp , 444; Arnold v. Arnold, 13 
Verm., 862 ; Curtiss v. Strong^ 4 Day, 61 ; Jackeon v. Gridley, 18 
Jobns., 98 ; Cubhereon v. McCreary, 2 Watts dc Serg., 262. 

WITNESS — CO-DEFENDANTS, CHARGED WITH THE 
COMMISSION OF A JOINT OFFENCE. 

Co-defendants, charged witn the commission of a joint offence, as the 
oonyeruon of property, cannot be witnesses for each other. 

Where, upon the trial of a cause, the counsel agree as to what is 
admitted by the pleadings, and the judge, without looking into the 
pleadings, assumes the statements of their contents to be true, it is too 
late for either party to question the truth of such statement, for the 
trst time, on the argument of an appeal. — Muneon v. Hegeman, 10 
Barbour's Supreme Court Rep., p. 112, (1852,) N. Y. 

GBiDLaT, P. J., cited Code, 348; Sprague v. Kneeland, 12 Wend. 
Bap., 164 ; Rule 78, of the Standing Rules of 1844 ; 2 Paige, 54 ; 1 
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Barb. Cb., 586 ; LupUm v. Luptm, 2 John. Ch., 625 ; Whipple t. 
Laminffj 8 John. Ch., 612 ; 8 Paige, 461 ; Jifann v. Cocper, 1 Barb. 
Ch., 185; 2 Hil], 380; 21 Wend., 316, 310; 2 Gaines' Gas. in Er., 
150 ; 4 John., 817, 350 ; UmUd States v. Fisher, 2 Graneb, 858 ; 4 
Howard's Pr. Rep., 272 ; 2 Gode Reporter, 88, 70tb folio, 58, 57, and 
from folio 60 to 64. 



WITNESS ^DEGLARATIONS OF A SON WHILE EM- 
PLOYED IN PERFORMING A CONTRACT FOR HIS 
SERVICES, MADE BY HIM AS AGENT FOR HIS 
FATHER. 

Hie declarations of a son, while em^ loyed in performing a contract 
for his sendees, made by him as agent for his father, are not admissible 
in eyidence to prove the terms of the contract — Corbin t. Adams^ 6 
Gushing's Supreme Judicial Court Rep., p. 93, (1853.) 



J. Mason, for the defendant, cited I Greenl. Ev., § 113; 2 Stark. 
Ev., 34, 36, 42, 67 ; Baring v. (Jlark, 19 Pick., 220 ; CUford v. Bur- 
ton, 1 Bing., 199 ; Ashbourne v. Price, 1 D. <fe R. N. P. G., 48 ; Wdsh 
V. Carter, 1 Wend., 185; American Fur Co. v. United States, 2 Pet., 
358; United States v. Gooding, 12 Wheat., 460, 468; Highamv. 
Ridgway, 10 East, 109. 

WiLDB, J., cited StUes v. Western Railroad, 8 Met., 46 ; Baring ▼. 
Clark, 19 Pick., 220, 226 ; Biggs t. Lawrence, 3 T. R., 464 ; Bauer- 
man v. Badenius, 1 T. R., 661 ; United States v. Gooding, 12 Wheat., 
460, 468 ; American Fur Co. y. United States, 2 Pet, 368, 364 ; 1 
Greenl. Ev., § 113. 



WITNESS— IF A PARTY WOULD EXCLUDE AN INTER- 
ESTED WITNESS FROM * TESTIFYING, WHEN OB- 
JECTION MUST BE MADE. 

If a party would exclude an interested witness from testifying, his 
objection must be presented at the earliest opportunity. — Stuart v. 
Lake, 33 Maine Rep., p. 87, (1863.) He will not be permitted to ex- 
amine the witness, and afterwards object his competency, if he should 
dislike his testimony. He has his election to let an interested person 
testify against him or not, but in this, as in all other cases, the election 
must be made as soon as the opportunity to make it is presented ; and 
failing to make it at the time, ne is presumed tc have waived it for- 
•yer. — Greenl. £▼<, Sec. 421. 
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WITNESS— PROOF OF GENERAL BAD CHARACTER. 

Proof of a witness' general bad character, as that term is generally 
understood, and used in society, does not necessaiily and legally prove 
the fact that his character for veracity is bad. 

Such proof is, therefore, immaterial evidence, where the party avows 
his intention to stop with that inquiry,* without asking the impeaching 
witness the further question whether he, from his knowledge of the 
witness' general character, would believe him on oath, or whether his 
character for truth is bad. 

Further questions must be put, in order to render the impeachment 
effectual. — Gilbert v. Sheldon, 13 Barbour's Supreme Court Rep., p. 
623. (1853.) 

Shankland, J., cited Beekman v. Boee, 18 Wend., 146 ; The Fulton 
Bank v. Benedict, 1 Hall's Sup. Ct. Rep., 658 ; Johnson v. The Peo- 
ple, 8 Hill, 178 ; Jackson v. Osbom, 2 Wend., 668 ; Cowen <fe Hill's 
Notes, 764, 768, 769 ; The Fulton Bank v. Benedict, (p. 493) at 606 ; 
5 Monroe's Rep., 363, 366 ; 3 Bibb., 268; 1 Monroe, 195 ; 3 Marshall, 
260 ; Mobly v. Hammit, 1 Marshall, 691 ; Cowen k Hill's Notes, 769 ; 
The People v. Mather, 4 Wend., 457, 468 ; UniUd States y. Vanskkle, 
2 McLean, 219 ; Phillips v. Kingsland, 1 App., 376 ; Ford v. Ford, 7 
Humph., 92. 



WITNESS— VARIANCE IN TESTIMONY. 

Before a witness can be contradicted by proving statements out of 
court at variance with his testimony, he must be first inquired <^, upon 
cross-examination, as to such statements, and the time, place and per- 
son involved in the supposed contradiction. — GHdeon S, King v. Obed 
W. Wicks, Jr., 20 Ohio Supreme Court Rep., p. 87, (1862.) 

Phklps, Riddlk <k Thrasher, for defendant, cited 3 Stark., £v., 
1763 ; 1 Greenh, Ev., 622, and notes, 2d Ed. ; 2 Phil., Ev., 482, 
434, 3d Ed. ; Cow. & H., 4 Phil, Ev., .768 ; Cowen's Note, 890, part 
2, dd Ed. ; Angus v. Smith, 1 Mood, de Malk., 473-4 

Ramxt, J., cited 2d Broderip and Bingham, 314 ; Angus v. Smim 
1 M. <k Malk.. 473 ; Crwoley v. Pays, 7 Car. and P., 789 ; Begina v 
Shellend, 9 Car. and P., 277 ; Regina v. Bolden, 8 Gar. and PayoCb 
606; Everson v. Carpenter, 17 Wend., R. 419; kxA Robertson y. Oarr, 
8 Barb.» R 410 ; in Pennsylvania in McAteery, MeMuUen, 2 Barr.» R. 



9^B TBAB IN L%0I6LATI7£ OE JUDICIAL PROCSKDINO0. 

32 ; in Vermont, in Dower v. Dana, Id Verm., 338 ; in Maryland, in 
Tke Franklin Bank v. The Steam Navigation Co , II Gill and John- 
son, 28 ; in Indiana, in Doe v. Reagan, 5 Black., 217 ; and WanzorpJUn 
V. The State, 7 Black., 186; in Illinois, in Regnier v. Cahot, 2 Gill, 
34 : In Tennessee, in Story, Story v. Saunders, 8 Hump., 663 ; Me- 
Kinney v. Neal, 1 McLean, 540 ; Greenleafs Evidence, Vol. 1, p. 642, 
g 462; 3 Starkie's £v., 1753; 1 Phillips' £v., 295; Justice Cowbk, 
in his Notes to that work, Vol. 2, p. 774. 



WITNESS— VERBAL AGREEMENT. 

A witness who was present at the making of a verbal agreement, 
ctnnot be allowed to state what he understood to be the eflFect of such 
agreement. — Ives v. ffamUn, 5 Cushing's R., p. 534, (1852,) Mass. 



¥rarNE8S WHERE INTEREST, IN EVENT OF SUIT, PRE- 
CISELY BALANCED. 

A person whose interest, in the event of a suit, is precisely balance^ 
is a competent witness. — The Governor, uee, 4sc. y. Gee, et al., 19 Ala 
bama Supreme Court Rep., p. 199, (1852.) 



WRITTEN AGREEMENT — WHAT NECESSARY TO EX- 
PRESS IN ORDER TO MAKE SUCH AN AGREEMENT A 
PROMISSORY NOTE. 

To milke a written agreement 'to pay money a promissory note, it 
must be payable absolutely and at all events. 

Therefore, a promise in writing to pay a sum of^money out of the net 
proceeds of ore, to be raised and sold from a certain orer bed, is not a 
promissory note. — Worden v. Dodge and another, 4 Denio's Rep., p. 
ld9,N. y., (1849.) 



YEAR IN LEGISLATIVE OR JUDICIAL PROCEEDINGS. 

When a year is mentioned in legislative or judicial proceedings, and 
no mention is made of any other system of reckoning, the OhriHian 
calendar is understood to be used. — Sngleman v. The State, 2 Carter's 
Supreme Court Rep., p. 91, (1658.) 



INDEX. 



ABANDONMENT. 
AftiMDammrr or Baubqad— Speciilo performance — Bailwaj Company— 

Lan4'0inier ........ 80< 

ACCEPTANCE, BILL OF EXCHANGE. 
AOORAKOB— Bill of exchange . . . . , tf 

ACCEPTOR, BILL OF EXCHANGE. 
^ AAomoB— Bill of exchange ....•• 1 
Anthorify to draw a biU 1 

ACCOMMODATION ENDORSEMENT. 
AoooiCMOOATioN Endobssiont ...•.•! 
Paper, exchange— Notes . . .... Ill 

ACCORD AND SATISFACTION. 

AOOOBD AND SlTISFACnON ...... S 

And satisfaction— Parol agreement by creditor to accept firom Ida 

debtor lees than is due, by way of compromise . 2 

ACCOUNT. 
Aooouirr • . • S 

Books of ........ 8 

Books of, when may be offered in eyidence 8 

Injunction may issne to restrain the mortgager from the oomndalon 

ofwaste ....... 8 

Of minor son, contracted while attending school at a distanoe from 

home — Purchase by servant, on credit for employers • 8M 
Waste Mortgagor . 8 

Whale ship, sold abroad, shareholders, 1^ contract, not to recelire 

any pay until her retom ..... 2 

24 <m 



9W A0nro'wiBDaiBVT*--Aor of uoslatobi, rmiirii aia 
AOKNOWIJB)01IENT. 

AflKKOWLBDOMBIT ........ 8 

Of debt, Statute of limitation S 

Of iMurfy to a deed S20 

SalMoqiient pvonise of debtor— Statute of Ifanitatioii • • S 

Volontaiy ........ 4 

ACT OF LEGISLATURE^ DAMAGE, 
Act or LBoiBLAnnai, Damage . . .288 

ACTION. -^ 
Aonov ....••.,. 5 

Agidnet ndlway eompany to recorer damages wbile pAaintUT wis 
croBBing the railroad track in a sleigb— Negligence and im- 
pmdenee on part of plaintiff ..... 29& 

General rale of damage for non-performance of contraet^Enep- 

tion to tUs general role • . . . & 

Goods sold . ' • . • . •. 5 

On the case ... . . . .7 

H^genoe— Coliirion ...... 5 

Ket^lgence— Collision of carriages passing each other >» a "piAHe '-^^ ^ 
road ....... 5 

tfeijBfeoce— Railroad ' . . . .6 

Negligence— Railroad— No distinctioB between nttnmSs and or^ '* • 
nary highways in regard >to the degree of csare whkfr flie 
tew requires ..... . • • 6 

Notice • 

Sunday • ' • • • 

AGENT. 

. ' . . . . . . .10 

Andprindpal 11 

And prineipal—Autborify to agei\t to pqroliaaa penoDal property, 

but only so fiur as he had cash of prizvcipal , . . . 11 

And principal, sealed instrument purporting to be deed of principal 279 
Attorney • . . , ,. .. . 10 

Attorney cannot delegate his authority to a third person . . If 

Contract ........ 10 i 

Contraci^Agent making contract for principal in his own name 10 | 

Neglsot'toptrfomi^Auty ....... .278 | 

Of manufiicturing corporation not necessarily ttuthortMsd to make | 

note on behalf of corporatfon , . • .10 | 

A^UhoriMed to puroh^Ma .land tfa prlir^'pal— rpurohase In his own 

name . •• • • • .10 

Partners ^ • . . • . . • 11 

Partners— Eacl partner agent of hiaaasociates . .11 



•ABngMmf^^^^aajomjaumr'^ti^mf^^ am* 'Wlk> 



'tv^ . fdntUm of flOich period • • » « .,| 851 

Ante-nuptial .... ... 12 

By one partner • .260 

<k ]^ porphaaer of plantation diiTes, Ap., to ti^aoifer to Us 0pD-l|irlair « i a 

Contract growing oat of, or oonneoted with an illegal or immoral act, 11 
Crediton . *,/•!/:. ^ / ^t* • • • 13 

Deficient in mataaUty 24| 

Fixtures • • • «..,• •-., ...>(» 18 

,. Gift . . . . . . • . 14 

Gift for the consideration of lore and afltotioii • • .14 

Iqjonction y* i j. .• .;• ' , . % ' • • 14 

IfLvepreaentatioQfl • , • .. • !& 

Oral— <3otemporaneoaB • • • .261 

Fftrfy wall >.••..• 4 • • .16 

^. Prodnce . . • . • . « 16 

Belatlve to proper^ insored . • • .140 

T^PW .^'1'. •:..*■ • , .. . . » . • « . ♦ . 10 

To form pATtnenihip «...••• 261 

' Void ...:.... 17 
Written— 'iniat neoeaaary to ei^essy.inorder to make each an agree- 
ment a promlnory note .' ... 368 

ALLtiWAKOB. '■ • , • * * 

AixoiriMCB— A mother in poor ciroamstancee not bonnd to aapport inihat 

child, when it can be aapported oat of its own estate . ' 17 
Support .••••••• 17 

ADMJNBSTRATOR., 

AmUNUITJUWMI r -^ •. % • • • • • 7 

Aeaets •••••... 8 

De bonis non • >,«..*..*. • • • 8 

^, Of deceased plaintiff • • • • • . . , 88 

Rig^t to sell notoH of :. nd . . • • , 7 

A]>^ ISSION OF ILLBQAL TESTUIONT. 
AininQioKOFln^GJifrXK^Uf^lfr '.*• »• » * '..320 



Stt^ Aammom or partt, mo. 

AimiBSION OP TAMI. 

AiMoauoH <ff PaMT to ft Mi, te prove that an inifira]^ 

lost . . . m 

ADMISSION THAT THE DEBT IS DUB. 
AoMmnoir TEAT nn DiBT D Dus— LimitatioQ of fitatates • • tOt* 

ADMISSIONS. 

Aimmmm . . 9 

Of one of iwajoint oontraoton (where they are not pMta6fa^ • S 

ADYAMQEaOENT. 
AiVTijfoamNT ...»•••• 

Byikthertohiicfaildien ...... P 

Notes . • t 

ADTANCBS— BHJi OF LADING. 
AOTAMOW-Bm of lading M 



ADYEBSB POSSESSION. 
AnriBaa PossBsstoN ....... P 

AGENCT, GENERA OB GONTINUING— AGENOT, SFBOKAU 
Agency, general or oontinoing— Agency, apeoial . . > » 199 

ALTERATION. 

ALiaBATIOK ......... 19 

Of written inatmment, ofllBced lAevUlenoe, what inoonbent on parfy 

ofllering itr to eiplain ..... 19 

AMENDMENT. 

Indictment ftwmd by grand jury against G and D— Olerk acoidenl- 
ally omitted on the miDutee of finding the name of D— indict- 
ment qnaahed — record cannot be amended at snbeeqnenl ceort 19 

ANNUITY INTEREST. 
AaauiTi Intsiubbt » • 119 

APPEAL. 
AtTMAL ....«•• 19 

Taken In a common law casCi instead of wiii of eiT«r » . 199 



K 



irpBoniAtioR oy patmsxtt — AuormAnoir, tve, - I9S 

APPROPRIATION OF PATUENT. 
AtrmomtumoHWfFA-nam ...... li 

ARBITRATION. 
AmTRATION .««..•«««!# 
Award M 

ARBITRATOB. 
AnmAVOR ,...•«•.• 20 
Afltottomodeof oondoetfaigtiieiiifiiijjMDnUm . 2« 

ARREST TRBSPA£». 
Tbisfam . tt 



T^respaflB ftgaiimt the master of ayeaselfw carrying to eea an < 

who went on board to arrest a person, jnst as the vesM was 
leaving the wharf .....•)) 

ASSAULT WITH ZMTBMT TO KILL. 
AiSAULT with intent to km U 

ASSAULT WITH INTENT TO MURDER. 
Assault with intent to murder, what indictment most state « 194 

ASSESSMENT, COERCION. 
Absessmbxt, CoeKioB • « • « • SI 

ASSIGNia 

Bill of exchange . . • • • • • SI 

Forecloeare ..«•••• SS 

ASSIGNMENT. 

AaSIGKKENT ..,««•••• SS 

Creditors ....*••• S4 

Ifortgage ...••••• S4 

Note • * S4 

Note, payable to bearer •••••• S4 

Partners « S5 

ASSUMPSIT. 



WH iiiiimii'ii timmii AT Focnar-pioKsere^^ttBomTf aro, 

AsnAOBJiBn .» -il 

And ale . • . SS7 

ForwantoTuuwer 216 

Sale of a qnantltj of pork in IndUuiA, memonuida of nles, and 

reeeiptB for mooej paid— Transfer of then doenmentB to a •• 

madumt in New Tork, in consideration of advaaoes . 814 

TrespasB ........ 2$ 

ATTBIIPT AT POCKET-PICKING, LABGENT. 
ATTnm aT PoGKHPFtoKfim, Larceny .195 

ATTESnNtt WmCBSS TO A WILL. 
AmanNO Wmneaa to ▲ Whj/— What party aeeUng to estaUiA a will 

moit allow ....••• 86S 

"*"" ^ • • j^«pgg[|^ WITNESS. 

AtasBTWRmaB . • • • S(5 

AnOBMR' •• • t$ 

And client . . • . .27 

And client Profcataal-eogfldeBC^ prtyflogadoommwiteatloM • 27 

At law 27 

''^ Appearing in cdtiH, and aicflng wlCthoat aothority • • .26 

Deed rignatare ....... 26 

For bank • • 887 

; LiabiUtyof 27 

Power of to confeas Judgment .277 

Salgect to be gamisheed for mi^j, or other eflbeta in Ua hands, h»> 

longing to his client ' . . •27 

May plead statute of linutatioos for money collected lyy him ftyr his 

client '...•.... 27 

ATTQRNBra LIEN. 
Attobmbt's Lien • • 28 

Lien upon a judgment recorded by bimAxr his coetB . • 28 

AUCTION LIFE INTEREST. 
Avonow Lm Imtbbut . • • 28 

AUTHOBITT. 

AuTBOBrrr— Master of yessel « . , , • • 28 

Of cashier— Bank . v ' • • SI 

Toagent^towtile'' « ««••»» 



BAGGAGB^BAILWAT COMPAKY. 

lip witli his personal . . . . . . 807 

BAIL^-ASSAULT WITH INTENT TO KTTiU 

Bail— Aflsaolt with intent to kill 39 

> .. ,'.| 

BAILMENT, CARRIER. 

Baiuhmt, Gabxixb ... . . • • 29 

Hone hired If^itiiknt 80 

Liftbtlity of infant for property bailed . . . , . • . . 80 

Persons occaaionaUy euiying goods for hire, how regarded ^ . 29 

BANK. 
Bank AooocNT WTTB OmoiiL Adihtionb, Pdbuo Offxoir • • 288 

Attorney for . • • • • .887 

Authority of eashier ...••• 81 

Bill of hroken bank— Received in payment . . .35 

Bill, ibrgery of No. and oheck.Mb|r>'Vord8 in the margin . 37 

Bill not fflgned by president or oaahier . .^ • , • 87 

Bills— Messenger . ... . . .86 

Bills of a banking corporation, not bills of credit, within the mean- 
ing of the constitution \ . • • .86 
-'. Bills of ejahangto—GoUectkMis . . • . . . H 
Charter and stock . . . • • . .87 
Check— Presentment ...... 88 

Directon of a • .• 104 

General doctrine applicable to bank eh«dtB,t«'iriiota extends . 88 

Husband and wife— Ml^tgage . • .89 

Note-*Check pofit-dated . . . . . 41 

Note— Discounted at . . . . . v> Mi 

Note— Disbounted by bank, insolTenoy of maker, money on deposit 48 
Note— Held and owned by . . . . . 244 

Notes £o Nomine ....... 42 

OiBcer— Embetelemeot— Deseriptlonof bankUUfl . . .48 

Officers of bank-^Agents of the corporation aM^liftblB M agents 

for abuse of their trust . . . • .48 

Power Iryiis-^hartetto^deal in bilhi of exchange • . 44 

President of, change of notes ..•••• 278 

Speculation . • . • .44 

7ort,'pre8ident of a . 887 

BANKRUPT ACT,*frMaDBB TBBr'iHIBISD .STA3!!flBt 
BAJxnsm A(jif;infimA'rmVnirMa>BtAsm . . . 48 

Note .248 



Sit BAHS&UPTOT — ^BABX, fiAMPUE BMLM^ SXa 

BANEBUFTCT. 
BimsBCFVor— Diaeharge ot, of two partners umalled as to one 2K 

Limitation of Btatates— Payment of interest by the maker, on a pro- 
missory note, from which he has been discharged in . 202 
Newpr(«yae ....... 46 

BABK, SAMPLE SALE. 
Brnt—Sauple sale .....••• SIS 

BETTING, ELECTION, STAKEHOLDBB. 
Bigrmro, BLBonoN, Stakeholdsr . . . • . 4< 

BETTING ON AN ELECTION. 
BiniHO ON AN EuBcnoN-— Means ftarnished by third party • • 551 

BELIEF EVIDENCE. 
Burnr EYnnNGi H 

BEQUEST. 

BM)i7ttT— Legacy— Servant • • . 4T 

Watch 3»5 

BILL ADDRESSED TO FIRM. 
ftLLAixoBBsanDvoFiBif— Accepted by only one of the pariners . • 2IS 

BILL OF EXCEPTIONS. 
Box OF ExoBPnoNfr— Malicious prosecution, probable cause, taking snelter 

under advice of counsel • . • • • 207 

BHiL OF EXCHANGE. 
Bm. OF ExcHiNOK— Acceptance ..•••• 47 
Of exchange— Accepted by wife . • • • 47 

Of exchange— Acceptor ..•«•.! 
Of exchange — ^Assignee . • • • 21 

Of exchange — Authority to draw a • • • • • 1 

Of exchange— Baokmpf^ . . • • • tf 

Of exchange— Day of grace— Protest . • •48 

Of exchange— Drawn on firm, accepted by one of the partnen, in the 

name of the firm ...... 26S 

Of exchange— Forged endorsement of the payees » . .61 

Of exchange— Having been drawn tad accepted, for goods, proving 

worthless, produced in court, to be delivered up and canceled 261 
Of exdianite— Letter promi^g to aceept . • .198 

Of exchange— Notice of dishonor, fbr non-pi^ment hj acce p tor— 

Due diligence ...••• 61 



^ bux op lading — ^bill of MABTxa OF smp, xra Wfl 

Bnx. OF EzoBiLNOi— Payee against drawei^Aoeonmodatioii Mil, statate 

of limitations^ acoroing of cause of action • • . ft$ 

Of exchange— Variance . . . • • • 64 

BILL OF LADING. 

Bill of Lading — ^Advances •*.,.••• 54 

Of lading— Deliveiy-^Freight 66 

Of lading^Lien . . ' . . • * • ^ 

Of lading— Sale, proof 66 

BILL OF MASTER OF SHIP. 
Bill of Uastbb ofShif— On cargo for freight . . • • 66 

BLAKK SIGNATUBA 
BuLKc SiGNATUBB OF Pbimgifal— To be filled by agent • • .66 

BLANKETS IN BALEa 
Blankets in Balks— Sample sale ...••• 618 

"BOARD OF BROKEB& 
BOASD of Bbokbbs — ^How mnst sale be made • • • .67 

Of brokers— Hypothecation of stock • • , • • • 66 

" BODY CORPORATE," 
BoDT CoBPOBATB— For Certain purposes * • • .812 

BOOK OF ACCOUNT. 
Book OF AcooiWT— Evidence, new trial ..... 66 

BOOKS CLOSl^. 

Books Closbd— Stock sabecribed, and instalment paid before, fbr&iting 

payment, right of foreclosure . .289 

BOOKS OF ACCOUNT. 

Books OF Account ....... S 

Of accoont— Kept by pne who has since become insane . . 126 

BOND AND WARRANT OF ATTORNEY. 

Bond and Warrant of attorney, to confess judgment, by • mtfiM wo- 

mm and her husband ..... 118 

BOND, FOREIGN ATTACHMENT. 
Bond— Foreign attachment . . • . ^ • -67 



Wm BOn' XI!tDlAjIB"-BOin> SOtfnCB OW MBAOk, DOBBTABUi KO. 

i^Mn»Inni» 07 

BOND, JUSnCE OF PEACE, CONSTABLE. 
BQii»—jraBttoe of peace, constable • .57 

BOND, SIGNED BT A PART ONLY. 
Bten>— Signed by a part only 58 

BRANDT, CUSTOM-HOUSE DUTIES. 
BRAMDT—Oiutoii^^umae. Unties .84 

BBEACH OP CONFIDENCE. 
OFCoimDBNOB — SeoM Of compeandlng unpatented medloinee, 

lignnction ..... 59 

BRITISH SEAMEN. 

[SniON. . • • .59 

Seamen, diflobarge oi; In the United States • • • 59 

BROKSR. 

Bkooft— Contract, Side of goods « • ' . IKT 
Employed to make a porchase, the goodff condemned, and sold by 

the onstom-hoose officers of Mexico ... 220 
Freight, payment to captain; by biU • . .60 

Memorandnm of contractor sale of tttercfaa&fflse,drtlTW7«rgoods 61 

Of merchandise ....... 62 

BUILDINOS DESTROYED TO PRBYENT SPREAD OF FIRE. 
BiJiLDnros mbsibotbd to Pbbyent Sfbkad of Fsb . • .104 

BY-LAW OF INSURANCE COMPANY. 
Bt-ulw or ImuBAKGB Company ...... 141 

BY-LAWS OP INSURANCE COMPANY. 
Bt-lawb of Inburanob Company that ashes are to be kept at all times in 

brick, how constmed ...... 142 

Property inlHired for less than its Tslne, partly destroyed • 142 

.7:. OANAL^ DIVERTING WATER. 
CiKAiiMPIimtog water . . ^ U 

CANTON GOOD& 



CAMfov OooDS, ridppeid to London, thence to New York, 
^ Dntles 85 



Ol&D-PLATnrO-^^ASRlKYf, BAtLMSKf — 0ABKXBR8, »0. 



§it 



fkuhFxjxisQ . • . ' / • W 

/ ' ' ' *^ ^JABRDSR, BAILMENT. 
Caxbibb, Bailment . - . • • .29 

GABSIBRS. 

GASH SALE OF CHATTELS. 
Cash Saub cf Chattels, neglecl^ of pnroliaser to obU • « • 315 

CASHIER. 
OiniiBB^— Aathority of— Bank ..•••• 81 
Bill not signed by president or . • • • • 37 

CATTLE KILLED* 
CattuiJSjixkdI^ steam engine • • .284 

'■'' ' CERTIFICATE Of ACKNOWLEDGUEMT. 

CnmnoATi of Acxkowlidomemt— Muiied woman— Ezeontiott of deed — 

What most show . . 216 

' CESTUI QUE TRUST. 

CiSTUi Qui Tbdbt, Privileged oommanications • • . 279 

CHANCERY, PATENT FOR LAND. 
Chakcebt— Patent for land-— Pre-emption right . • » 64 

CHANGE OP NOTES. 
Changs OF Nom— President of Bank ..... 278 

CHANGE OF SURNAME, BY GOYEBNOB. 
Chanob of ScBNAia, by Gk)vernor— Mistake in grant • . 226 

CHARACTER. 
Ckabacteb — Murder — Indictment— Ayerment as to means, instmments^ Ao. 
peremptory challenge of juror— expert in handwriting— te»- 
^ . timony to the defendant's good ... * 237 

Proof of general bad, witneas . • • . .867 

Witneas— Credibility ....'.. 66 

CHARGE OP OOUBT. 
'Obabgb OF Court— Murder 286 



CHARTU AHP 8T0<»| STO 

CHABTEE AND STOOK. 
AMD Stock— Bank Bl 

CHARTER, POWER TO DEAL IN BILLS OF EXCHANQS. 
Obabtkr, Bank— Power to deal in bills of ezohange <}. « 44 

CHARTERED VESSEL. 
Cbarzbrbd Vessei^— for a particalar voyage— temu of cbarter-party— 

Lien for freight 847 

CHATTEL SALE. 
CsATTEL, sale of— By oflBcer under execution, trespaai, witaea of offloer 314 

CHATTEL MORTGAGK 
Chattbl Mobtoaos— To secure endorser • • • .46 

CHATTEL SALE. 

ChatiklBi sale of, for cash— Loss of claim by neglect of porohaaer to oall 

for goods purchased . . • • • S15 

CHECK. 
Cbkck Post-dated ...••••• 41 

Oyerdue 26S 

Presentment— Bank . . . • • • .38 

CHRISTIAN NAME. 
Chbistian Naju— Middle letter ...••• 48 

CHURCH MWMBERA 
Chubch Membsbs— Evidenoe . . , • • .48 

CLAIMS FOR MISTAKE. 
Claimb FOR Mistake— Limitation . . • • • 188 

CLERK OF COUNTY COURT. 

Clibk of Countt Covbt— Admitted to prove the verity of a copy of the 
docket, corporate seal of incorporated company — Depositions 
of deceay^^d officer of the corporation— Iigunction, railroad 
contract ....... 888 

♦ . ' CLERK, VACANCY. 

Clxbk, vacancy— Office of town clerk vacant -chattel mortgage reoeived, 

at oflice, during such vacancy .... 888 



OURIOAIi KBEOR— CLIVNT AND ATTOIIKET, BTO. 881 

CLERICAL EEROB. 
OrjETciiT. BBBoa— Mistake 118 

CLIBNT AND ATTOBMST. 

QUBVT AMD ATTOBNIT ....... if 

COAL DCPORTBD. 
OOAXiIsfPOBTiDyOiutoiii-hoase duties . . . • 8ft 

CO-DEFENDANTS. 
Co-MFiyDAirm-Hsharged with tiie oommiaaloii of a joint offence— Witneoi 88ft 

COERCION. 
OoncKRf— Atfevment SI 

COLLATERAL SECURITY. 

OoLULTiRAL SiouBXTT— LottQ, tfaosfler of note of third perwm for a larger 

amount ........ 808 

Seenrity Note, diligence ..,».. 7(> 

COLLECTION BY ATTOBNEY. 
OouucnoN BT Attobnet . '• . . .78 

COLLBCTION&-BILLS OF EXCHANGE. 
OoLLBonoNB— Bills of exchange— Bank . » ^ . 88 

COLLECTOR OF TAXES. 
CoLuicrroE OF Taxis— paying oyer moaex to treaeoier • • .838 

COLLISION. 

GoLLonoH ......... 8 

Insoranoe— Lookout . . . .177 

Insurance— Steamboat— Admiralty, lakes and nayfgable riyen 180 
luflorance — ^Vessel carrying but one light .... 188 

luBorance — ^Veaael disabled by ..... 184 

Insarance— Vessel, result of ineyltable accident • • . 183 

luRmace—yeBsel straggling in Hellgate • . . I8ft 

OOldOSSION MERCHANT. 

OioiliUBnoM MBBOEAirr— Factors-Principal and agent . .70 

If er6hant—St»ted account • • 78 

.COMFUTINCl TOOL 



soft ooupurmos ow iiv»— coitditiov, wn>ow, MABiuAav, afa 

OOMPUTATION OF TDCB. 

OoooniTAnoH cr TiiiB---Simda7B, Port of dimharge • •' H 

ooNmnoN, WIDOW, wuimmA 

OttonnoN, widow, Maniftge .76 

CONFESSION OF FBISOIiEB. 
CoHFBflsiON or PBiaoNXB, while with oflScer . . « .76 

CONFIDBNCB, BREACH OF. 
CoKFiDBNCE, Breacli ot Secret of componnding unpatented medidne— lit- 

jnnction . ^ . . . . .60 

CONFIDENTIAL COMMUNIOATIOim. 

OONfllMDmAL COMMUMKUIIONB i . • • • 74 

CONSENT OF PAKTIBS. 
OoNmnr op Pabtzbs— Marriage—Imbecility • • .• ' . SIS 

CONBEQCTENTIAL- DAlLLGft ' ' 
CoNBBQfTBMTiAL DiXAOB-— Railroad . • ' • • • SS4 

OONSlDHtATION.' ' - v 
OMsmiSAnoi^-Old and new contract. • • * •. * . ITS 

Parol promifle witlioat • # • .366 

00NSTi&«»»B0N9. . 
OoNBtABUi Bon»-^iifltice of peace • • .67 

CONSTRUCTION OF CLAUSE IN WILL. 
CoNSTBiro^QN or cT4.nsB.ln wlll----P,eYise. b; a man .to his wijfe daring hep 

natural life . . '^ ' 866 

CONSTRUCTION OF CHARTER. 
CewxBDOnoir OP CHAMSBr— Damage * ^ • * • . , ^ SI6 

r coamuiGT Aonnf* r 

Coan4crA<HMT . ,• . . . • • • . • . jntr 

Brokei^-Sale of goods . . • • « • .' . • 60 

Bylnnatto • • » . • . 78 

Delivery »'•"•'•• • • • #77 

For land deedT-Nota. .. • •, • i * . , Jt) 



OOSnUCT TOR LAjrO— COVTRAOT FOB BAIX QF LAND, XfO* StpS' 



€K»mUiOT FOB laKD* 

CteiTEAcr F(m LAin>-—Mi4e with aa old and ignoruit man • .78 

For the sale of laada—TeDde»— Purchase-money • . 346 

In restraint of trade « - « « . • .79 
FartneiB in a Eailroadcontraf^t— Holder of overdne negotiable note^ 

how Ikr subject in his hands to equities . . .263 

Public officer . . . . • . .78 

Besoisionof . .... . . • .310 

Separation of husband and wUb ^.. .. f • . • 79 

Verbal, made at the time a promiasory note was executed • . 346 

CONTRACTS FOE SALE OF LAND. . . 

GoMTRAOTB FOB S^LB OF Ii^ND — ^How must bc made— -Looken-ou being the 
owners of land, when sold, <tf money expended on it, without making 
known their claim •....••. 81^ 



CONVBYANOB OP OOOMIRT-SEAT, GIFT. 

CONTBTAM«B OF CoUMTBT-fiBAT, Gift .... 

CONVEYANCE OF GOODS. 
CoNVBTi^GB OF GoosB for porposc of de&auding creditors 



80 



CONVEYANCE OF LAND. 
CoHYBTiBCB OF Labd for the secntity <vf a debt, a moBtgage only 

COPY-RIGHT. 

COFT-BIOHT .'• • ..'p • • 

For wliat given .... . . 

Is " property in notion,'' and has no real corporeal tangible sob- 
stance, and is not the suljeoi of seizure and sale by exeentioa 218 

Of map iaken.OQt nndei acjb of .C«Bgr^ cp]^p<^]ate^ s^izedj and . , 
sold under execution . • . . • 218 



81 



82 

82 



correspondence; unicajpoed persons 

OtosaPONBBirGBflTnmaitried persons * • 

COSTS, TAXATION OF. 
CoaiB,'Taxationof— Witness in his own caose . ... 



COUNSEL. 

CopiiaBti,libelwordBnB6dbyhim;intheeonneof ajodlolatprooaeding . 108 

llalioions prosecution, probable caose, taking (Aelter under adTkM 

of counsaT- -Bill of exceptions . . . -. 207 



8M COUNTBRPEIT — ^INDICTUEIfr — NAME, Etq, 

COUNTERFEIT— INDICTMENT— NAME. 
CouMTKBmr— Indictment— Name ..... 81 

COURTS OF EQUITY AND LAW. 
(>ouBTS or Equitt and Law — Set-off, conBtraotion of the statates of set- 
off, by 322 

COURTS. 
Coums, wben their datj to declare aets of Legislatiire rM 83 

COW. 
Cow, Suit against Raih;oad Company, for killing ... 281 

CREDIT OF WITNESS. 
OUDiT or W1TNI88 — ^Impeachment thereof . • • • .83 

CREDITOR& 
Onnrroiia, agreement ....••,. IS 

Afldgnment • • • • . • M 

CUSTOM, WAREHOUSE-MEN. 
Omtou, Warehonae-men, receiving goods from carrier, and advancing his 

charges . . . .362 

CUT GLASS TUMBLERS. 
Oor Giiifls TuKBLEBS— Ctutom-hooee duties . . . 83 

CUTTING AND CARRYING AWAY TREES. 
Oormra AKD (UBBTiNO AWAT Trebb from the pablic lands . . 84 

DAM. 
DAif— Grant of right to build a dam across a stream of water, creates an 

easement ....... 91 

DAMAGE. 

Damaoi— Excessive, new trial ...... 81, 

Exorbitant, new trial, personal injuries .... 272 

Railroad Company, act of Legislatore .... 388 

Railroad, consequential ...... 334 

Railway Company, negligence where both parties are equally in fikult 306 
To cargo, by some cause other than perils of the sea, defective stow- 
age or cooperage, insurance .... 174 

To third vesKl, steamboat towing canal-boat . • .332 

Turnpike corporation, construction pf charter . . . 346 

What comprehends, insurance^ policy, against the perHs of the seas 173 



DAMAOX8 FOR LAN|>--~0AIUatty RSSOOIXOIC — ^DATB, BTO. 8M 

DA1U6SS FOE LAND. 
DftMAQiB mm Imji^— Plrivftte pr(qperty for publk nw, conatiinaoQia Uv, 

interest on ampunt of . , . 279 

DAMAGES— RESCISION. 
O^iuoKS— Rbscibion , .310 
BaUroad Company, sostalned while plaintiff was cfossing tbe rail- 
irpad track in a sleigh, negligence and impradenoe on part 
ofpliOntiff 2a5 

DATK 
O^n or NofE|H-J)oabtfiil 20 

DAY OF GRACE. , 
Oat or G]uc»— Bill of exchange, protest ... . . .48 

Usage in Canada 4ft 

DEATH OF DEFE^DAMT. 
ItaiTR OF Defendajit— After jadgmeat . • .12 

Of defendant — Execution issued on such judgment ■ . . 92 

DEATH OF ENDORSER. 
DiATB OF EvDOBSBB — ^Before delivery of note, by executor after . .111 

Of endorser — ^Protest, word protest or protested, when used InTO* 
jbrenoe to eommerclal paper, what imports, description of 
notii, In notice of protest, noUise of protest to ono of seyeral 
exeonton or administrators of a deceaeed endorser 91 

DEATH OF HUSBAND. 
DiAXH OF HoBBAiti) — Dower, judgment . • • .110 

DEATH OF PARTT. 
Death of Pabtt — Judgment, error ..... 98 

DEATH OF WIFE, 
Death of Wife— Action by husband after death of wiib, to neover for nae 

and occupation of her land .. , .130 

DE BONIS NON. 
Be BoMiB NoN— Administrator . . . . . t 

DEBT OWING BY EXEOUTOH TO THE ESTATE. 
PiBT owiKO BT ExEGOTOB TO THE EsTATB-^Dccree of Surrogate . . 112 

DEBT, WITNESS. 
Dejt, Witness— As to competency of witness, where, if party who calls 

him prevails, a debtor of witness will be better able to pay his 306 
25 



dM DSBTOR AND CRBDITOB, ETC. 

DEBTOR AMD CREDITOR. 

Obbtob and Gbeditor— As to taking collateral aeeority, bacring suit od '*■ 

principal debt ....... M 

Attachment against abBcondlng or concealed debtors, what appli- 
cation and affidavits most show . . . . 9S 

And creditor — Collateral security upon different claims 94 

And creditor — Payment in a specific article ... 94 
And creditor— Sam of money dae, amount uncertain, acceptance of 

a certain sum . . .97 

DEBTOR, RIGHT TO KNOW WHO IS THE OWNER OF A JUDGMENT. 
DiBTOB, right to know who is the owner of a judgment against him 9T 

DECEASED PARTNER. 
DBOAaxD PASTNKB^Handwriting ...... 98 

DECLARATION FILED. 
DioLA&^TioN Filed— Judgment by cle&ult before . . . 189 

DECLARATION OF DEFENDANT. 
Dbclabation OF Dkfendant— Limitation of statute . . . 200 

DECLARATIONS. 
DBOLABinoNS— WitnesBof a son, while employed in performing a oontraot 

for his services, made by him as agent for his &ther 866 

DECEASED PLAINTIFF. 
DsGHASED Plaintipf — Administrator of . . . .98 

DEED. 
Dbed— Ahfolute in its terms, oral evidence of conversation between the 
parties previous to its execution, water conveyed in an aque- 
duct from a spring upon another portion of grantor's land, 

railroad 299 

Contract for land, note ...... 98 

First recorded ....... 820 

From husbanc to wife. and children, set aedde as fraudulent . 99 

Illegal fees for recording a liability of officer . . .132 

Lost, as to execution of second deed, when first has been lost or de- 
stroyed ........ 203 

Lost or destroyed, evidence ..... 98 

Signature, attorney . . . . .26 

Taken by A in his own name, land purchased by A with money 

belonging to B . . . .194 



DXFKAT OF PARTT — DEFRAUDIKO CREDITORS, STC. 887 

fUrty jean old admitted in evidence, open and Tfaible pOHesrioii 
of premises, general doctrine as to what amoonts In Jadg- 
ment of liiw to notice, purchaser of an estate in the poasM 
sionof tenants, ofwhat bound to inform himself . . 100 

DEFEAT OF PARTY. 
DiFKAT OF Pabtt, bj fraudulent representations of opposite attorney, at- 
torney acting for party withoat authority • 100 

DEFRAUDING CREDITORS. 
Ddkaudino Cbsphobs— Conveyance of goods for the pnipoeo of . .80 

DELIVERT CONTRACT. 
OuimT CoMTRAor . .... 77 

DELIVERY OF GOODa 
DnjTXBT OF €rOOD6— Broker, memorandum of contract of sale of merchan- 
dise €1 

Of goods in part 101 

Of merchandise, damage for non-performance . . .101 

Note, transfer, warranty ...••• 249 

DEMANDS, STALR 
DiMANM, Stalb ....••.. 829 

DESCENT. 
DnciKT^Inherlting real estate by • . • • • 808 

DESCRIPTION IN THE WRIT. 
DiscKiFnoN IN TH> Wmi^— As a <' body corporate ibr certain purposes" . 312 

DESCRIPTION OF BANK BILLS. 
Dbsoriftion of Banc Bills— Bank officer, embezzlement . • 48 

DENTIST— SET OF TEETH. 
DkiTISI^— Sit of Tbbth— Contract, warranty . • .101 

DEPOSIT. 
Dbfosit— Note discounted at bank, insolvency of maker, money ob • 43 

DEPOSITION. 
DsposmoM — ^Incompetency of witness . . . .138 

Of deceased officer of the corjNiration, ii^nnction, railroad corpora- 
tion, clerk of county court admitted to prove the verity of 
a copy of the docket, corporate seal of insorporated company 290 



iPlf PWTSOTIVO BmU>IJSGS — PKTIATIOiry WW. 

PKSTB0TIN6 BUILDINGS. 
I>»raonM»|MnuBpm,t«9B9TeaispvMd of fin , • . Idt 

DBVUTION. 

I>iTUTiaN— Words "from thence^' in the policy, whAtneaa • . 175 

J>Wnm BY A MAN TO BOS WIF& 
JhiTira VT A Mas to hib Wira,4oring her ii«tar«l life— WBl, oonBtracticii 

ofelMuein . • • 966 

DIUGBNGB. 
DiucnNCB--Note, eollaterel secority • .70 

DIRECT AND BRANCH LINEL 
DuoT AND Bbanoh Ldis — ^RailwAj GompADj .... 90$ 

raOOTORS OF A BANK. 
DouicfORS OF A Bank— NegUgence in eondacting affidra of hink, ttoek- 

holAer 104 

DISCHARGE OF BANKRUPTCY ANNULLBD. 
Dbsobaboi (ht Baiikbuftct AxffuuJai m to one, partnership debt, inaolT- 

ency of two partners ..... Mft 

DIHSiaSIN. 
lkWiwiN» Afl to acts of occapation of woodlaiid, bj eattiagwiMd ftr aat, 

sale, d».| coDstitnting a . . . . • .106 

DISTRIBUTEE OR LEGATES. 
DDnoBom OB liKaATis— Rights of . • • 100 

DISQUALIPCATION OF JUDGm 
DnqpAunoATiONOPJuDGBybj reason of consanguinity . . .188 

DIVERTING WATER. 
DtTEBmio Watee— Canal ..... OS 

DIVISION OF TESTATOR'S PROPERTY. 
DmsiON OF Txbtatob's Propertt among his children, amount against Ms 

cliildren in priyate ledger, statute <ji limitation . . .807 

DIVORCE, APPLICATION FOR, BY HUSBAND. 
DiTOBciy Application fob, bt Husband— Insanity, adnlteiy committed hy 

wife, when insane ....... 1817 



mVOBOX, BinSBAVD AKD WIFE — DOCkFIGHTINQ — DOO, ITO. 

DrVORCB, HUSBAND AiND WIFB. 
IhvaaA^ fiD8BA2te ▲»> Wifb—Ab to evidence of wife for . 121 

DOG^FIGHTINa. 
Doa^iQBTaiQ 101 

DOG. 
Do«— Ab to liability of owner of Addg for iiQinry done bf the dog . 107 

DOMAIN. 

Doiuni ~MTatopra|ierty for public iue,ri|^ of ettitiettt ttft 

DOMICILE. 

DOIOGELB . 107 

DOMICILE— HUSBAND AND WIFEL 
DoiodLB — ^HoBBAiTD AMD WiFB — Removal fW>m State wkere married to an- 
other 9Mt, rightsof each party to the property of the other In boOl 
States .... ... 107 

DOMICIlB OF HUSBAND. 

DomoiLB OF HuSBAin>— Contracting marriage in a foreign jnrisdictkm, mnx^ 

tal rights 107 

DONOR AND DONSB. 
DoxoR AND DoNXB — ^ProDUBBory note, gift . « • . lOt 

DOUBTFUL DATBL 
Doi7BTFi7i.DAn-— Nota • • • • • .MS 

DOWER. 

DowBR— Fraudulent conteyaoee by husband « « • . lOf 

In allotting dower in equity, how computed . • • . lOf 

Judgment, death of husband ..... 110 
Unsealed instrument in form of deed of oonreyaiioe of land, dgned 

by the husband and wife ..... lit 

DRAFT FOR A SUM C«RTAIN. 
VkkPt FOB A Sum Cbbtai^ — ^Payable generally and unconditionally . 110 

DRIED SHEEFSKINa 
Dbod Shkbf8KI}!8, with the wool on, custom-house duties . • .01. 

imUNKIlNNBSS. 
Drkwkbnbbss— Occasional acts of, fixed habit of . • * 111 



MQ DUX DiuoxNcn — ^dutt of ofxtckb, sto. 

DUB DILIGENGE. 
Dm DucuBKOOft— Bill of exchange, notice of dishonor for non-pftyment zj 

acceptor ....... 61 

DUTY OF OFFICER. 
DcTT ov OFnoBB— Neglect of, to levy execution, or return it within its life 239 

PUTY OF REPAIRING PUBLIC BRIDGES. 
Dorr OFRiPAiBiHOPiniLioBiuDQES— OnwhomdeTolyee . . 283 

DUTY OF SHERIFF. 
Dnr OF Shxbiff, when a mere nominal sum is bid for property levied on 

under fl. &. . . . 250 

ELECTION— BETTING— STAKEHOLDER. 
EuBcnoM— Betting--Stakeh(dder ...... 4e 

ELBCTIONf WAGER. 
BtJBonoN, Wager— Means famished by a third party for betting on an 351 

EMINENT DOMAIN, 
Domain— Prirate property for public use, right of • . 280 

EMBEZZLEMENT. 
•Bank oflloer — Description of bank bills • • .43 

EMPLOYERS. 
ElKPLOTiBS, Servant— Parent and child .... 255 

Purchase on credit by servant for . . . .256 

ENDORSEMENT, ACCOMMODATION. 
BtrooBSiMBNT, Accommodation . . . , 1 



ENDORSEMENT ON A NOTE, 
Bkdorsimbnt on a Notb— Limitation of statutes . . . .201 

ENDORSER. 
Sn»0B8Eii— Death of endorser before delivery of ^e note — delivery of note 

by executor after death of endorser . . ' .111 

Note— first and second, . . . , . 242 

Overdue Note ........ 254 

ENGINES— RAILROAD CORPORATION. 
Bnoini»— Railroad Corporation-^-Intereet in land taken for railroad — 
obligation to maintain fenoe»-~oare required in management 
of locomotive . . . .295 



meUBH PATENT — ENTRIS8 IS THE 'BOOKS OF BANK, BTO. S9I 

ENGLISH PATENT. 
Patent, Patent-right under, enforced against foreigners "whSL^ 
in England 270 

ENTRIES IN THE BOOKS OF A BANK. 
IN THE BooES OF A Bane— -Note, Evidence . . . Ill 

ENTRY BY ANOTHER PERSON. 
Bntbt bt Anotheb Pebson— Patent for laud — Omission to obtain patent 

for land ... . .268 

£0 NOMINE. 
BoNoimn— Bank notes ....... 42 

ERGOT, POISON, EVIDENGE, ABORTION. 
Begot, Poison— Evidence, Abortion f . .277 

ESTATE, INHERITING REAL ESTATE. 
IBbtatb, Inheriting real estate by descent . .808 

EQUITY AND COURTS OF LAW. 

EQnnTiin)CouBTBOFLi.w— Set-oiT, bycoortsof '. . . S22 

BVIDBNCE. 
EvmENCB— Book of account— New trial . . . .59 

Chnrch members ... .... 69 

\ Deed, lost or destroyed « . . . . .98 

Entries in the books of a bank — ^Note . . . . Ill 

Handwriting— Book of account kept bj one who has since become 

insane ....... 128 

Husband and wife— Cohabitation, presumptive evidence that the 

relation exists ...... 180, 

Incompetency of testimony of witness to his belief of genoinenev 

of a paper, handwriting of the party ... 133 
Medical books — As to evidence of • . . . .219 

New trial— Yerdict manifestly against . . . . 84t 

Newly discovered— What must be made to appear, in ofder to obtain 

a new trial on account of newly discovered evidence . 239 

Of contents— Lofls of paper—What necessary to be proven, in order 

to admit secondary . .206 

Of larceny— Stolen property found upon the person, presumptive 333 
Of officer — Execution — ^Levy on land • * . . . 118 

Of wife for husband, allto diTOroe . . • • 129 

Parol— Lost execution . . • • . • .204 



SM BSOSSSITK DAIfAOB — ^KXCHAKOS KCffilS, Bta 

B f iwuiE — Phyridan— StandMd aecUol Iwakg . . . ST4 

IMInNid, ieehnical departure firom esUblished mles in the admla- 

ricm or rejection of . . . • . 307 

Sale of personal property — Written oontraot— Parol . 816 

Wills, hovr coftstnMd, parol . . . • . 963 

EXCESSIVE DAMAGE. 
EzoBBiVE Di.HAOE— New trial ...••• 91 

Goorts maj set aside yerdiets for . • • .91 

EXCHANGE NOTES. 
EzGBAiTGK Nona— -Accommodation paper . . • . Ill 

EXCURSION TICKETS. 
Bkoomom TiGKSX^^BaUway Compaay— Special contract . . 906 

* 

EXECUTING PROCESS. 

SnomnNO Pbocbss— By a fNurfy in his own fliTW Ml 

EXECUTION. 
EuomoN— Lery on lanA-^Btidene* Of oileer • « .113 

Lery on personal property . » . . . 113 

Lost 204 

Lost paper— As to partienlat ^^B/tb of. deposit IRor siuk I^per, 

proof of . . . . • 206 

Neglect of duty of officer to levy execution . 28^ 
Of will— Statutes passed after ... . . .362 

Sale of chattel by officer under ^trespass, witness of officer 814 

Sale under 817 

Sheriff— Liability of, for surrendering without legal authority the 

Dossessioa of goods levied on by him under . 324 
Sheriifs sale of land, uuder — gross ihadequacy of price — Authority 

' ei court in such cases ...... 325 

EXECUTOR AGAINSt CO-EXECUTOR. 

B ii c vi ' OE against co-executor— Debt owing to the estate, l^"— dofrae af 

■biragata Ut 

BXEaiPTlON LAW— SUBBTT* 
BiaiiFiiON Liw— Surety ...«••• 334 

EXORBITANT DAMAGHL 
&6RBmiiT Daxaos— Personal ii^iuriea^New trtll ^ ^ .271 

When Terdict will he set aside in case of • • • 271 



,T.m HA i i w w lui ' uiq — ^wtPRMs ABB mpLOBo moiOBi, SIO. Mt 

EXPERT IN HAlffDWKITlNG. 
jh Handwritino — ^IndlotBi«Bt««^A8 to meaaB, inrtmieiits^ ko^t 
peremptory challenge of juror, testimony to the defendant's 
good character ...... 287 

EXPRESS AND IMPLIED PROMISa 
»t»ttwttfl AND Impubd PROsasB—Railway Corporation, nifa^BnptiMi to capi- 
tal stock— Liability of subscribers— Alteration of (barter 297 

EXPIRATION OF OFFICE— SHERIFF. 
BxFDunoN OF OFFiGBr-Sheriif ... . . .324 

FACTOR. 
Faoiob, dispooing of the goods of his prinoipal» not within the ordinary 

modes of transacting the lilce business .... 114 
Goods. consigned to factor, underpin agreement to apply proceeds 

to repay advances previously made . . . 114 

Lien fbr general balance upon goods which come to his hands as 

factor tI5 

Principal and agent, oommisBion merohant ... 70 

FALSS RBl*RB^&NTAtIOif& 
JFjuum BXFBE8INTATI0N8 by one in refereaoe to his own peconlary respon- 
sibility ... 116 

Representations of character, with intent to deceive • . IIB 

FAHILT COMPROMISE. 

FaMILT COMFBOMIBB ....«••. 117 

FANCY BOXES. 
Fakot Boxes — Custom-house dntiss . 4 • • * • 86 

FARM CROSSn96& 
Farm CiMSSXNGS— Railroad ...«•«» 309 

FARMING CONTRAOT. 

FABHDia CONTBAOT ^ • t . * . .117 

FATHER AND SON. 
Faihbb and Son-— Goods sold to the son on Has ote£ftl of fte Ikther, im- 
plied consent of Ibthorr osMtHwtiTe aotltt 4 * no 

raijONY. 
-Parent and child, eompoanding T' • • « • Wf 



M4 FEMALE WARD*— FBMS OOVBBT — WOOL 80IA, StO. 

FEKALB WAfiD. 
FnuuB Wasd, moaey of^ in handB of guardian .... 888 

FEICE COYEBT. 
FwME OoYiBT— Bond and warrant of attorney, to confeas judgment, by a 
married woman and her hosband, sale of her real estate npon 
each judgment ....... 118 

Coyert— Next friend 119 

Goyert— Note 242 

FEICE SOLR 
Fna Soui— Land drawn in lottery, marriage before grant iasued 119 

FEES ILLEGALLY TAKEN. 
Fbb illbgallt takbn for recording a deed, liability of officer . . 132 

FLOUR— NOTE FOR A CERTAIN SUM. 
FuNiB—Note for a certain sum, payable In ... • 24S 

FIERI FACIAS. 
Fjbbi Faous— Leaae for yean, being the sulQect of leyy and sale on . 196 

FIRK 
FnuE — ^A^joinlng buildings, insurance . . • « . 139 

Destroying buildings to preyent spread of fire • • .104 

FIRM— BILL OF EXCHANGE. 
Fmc— Bill of exchange, addressed to,and accepted by one partner of the 262 

FIRM— PARTNERS. 
FoLM, Paxtnbbs— As to a submission made by one of seyeral partners, in 

the name of, and without the consent of copartners . 261 
Partners— Bill of exchange, drawn and accepted by one of the 

partners in the name of the, . . «^ . 263 

FIRST AND SECOND ENDORSER. 

FlBBT AKD SbOOND ENDORSER — ^NotC ...... 242 

FIXES) HABIT OF DRUNKSNNBS& 
FIZ8D Habit or DBDNumBB—Oocaaiottal acts of . • • HI 

FlXTUKES-^AGRSBlfSNT. 
FkifURis— AoBEUOinr ...•••• 13 
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FLAT-BOAT. 
KMg-BOAT— 'Ljniy to, by wavea of gtmmhont .... 119 

FOBBEABANOK 
FoBBBABAKCB^Proiiiise to pay the debt of another, general promiM made 

to a stranger 281 

FOSEGLOSURB, ASSIGNEB. 
VimmoLOBUBMf AaBioNSB .....•• 22 

FORECLOSURE, MORTGAGE. 
FOBBCLOSUBK, MoBToicn— Death of mortgagor • • . . ISS 

FOREIGN ATTACHMENT. 
FoBmoN ATTAGHxmn^-Bond ....•• 67 

FOREIGN JURISDICTION. 
EoBnoM JuBiBDiOTiON— Marital rights, domicile of hiuibandy oontraeting 

marriage in a . . .107 

FORFEITURE. 

FoBmroBB— Railroad Company, stock snbecribed and instalment paid 

before books closed, forfeiting payment, right of foreclosore 289 

FORGED BANK BILL. 
FoiRoiD Bank BnXi — ^No. and check-letter, words in the margin • S7 

FORGED ENDORSEMENT. 
FoBon> Endorsement of the payees, bill of exchange • • .51 

FORGERY OF PROMISSORY NOTE. 
FoBOEBT OF Promibsort Note— Indictment .... 120 

FRANCHISE-RAILROAD SIGNAL. 
Fbahohisb— Railroad SioNAii—Power of Legislature to regulate oorpor»> 

tions in the exercise of their . . • • • * S04 

FRAUD IN LAW, FRAUD IN OHANCERY. 
Fbaud IN I^w,,Fbaud IN Changibt • • • ISO 

FRAUD OF ONE PARTNER. 
FBA.im or One Pabtneb— Liability of copartner • • • .260 



ocuffvtAXGM — nkxmvhmn VKOf^ irro* ' 

FRAUDULBNT GOKVEYANCB. 
hujOQUUiT GoNTBTANGB, ae to yalidi^ or . . • . HI 

Conveyaace by hoBband — Dower . , .109 

ConveTaace— Note held and owned bjr bank, renewed from time to 

iivo%f Bane maker, eame endorser . . . . 24i 

FRAUDULENT DEED. 
Fbadddlemt Dueo from tauband to wife and diUdren, mi aside as 99 

FRAUDULENT REPRESENTATIONS. 

Frauimtlemt Rbfbssemtatiokb by pnrcbaaer to owner of land . 120 

Repreeentationfl of opposite attorney, attorney acting for party 

Without authority, defeat of party . . . . 100 

RepresentattonB by seller as to age—Sale of vesMl—- Yeael oon- 

demned in a foreign port * , .810 

FREIGHT. 
Fbbioht — Contract by owner of canal-boat, sale of oaoal-boat • . 121 

Lien for, yessel chartered for a particular voyage, terms of charter- 
party . .• . . . . JW 
Payment to captain by bUl— broker • ... 00 

FUTURE ADVANCES. 
FoTDBB AoT4yKGn secored by mortgage . . • • 281 

g£!neral agent. 

Gbnkrjll Aosmt — As to general agent employing attorneys and coonsel 

on the credit of his principal . . . • •122. 

GWERAL BAD CHARACTER. 
GiNERAL Bad Cha&actbb — Witness, proof of . • • . 807 

GENERAL BEQUEST— WILL. 
GSNKRAL BkQUEST— WlUi *.«.•• 802 

GENERAL CHARACTER. 
GxNKEii. Cbuucteb — ^Proof of, in a criminal case . . . 122 

GENERAL CUSTOM OF NAVIGATION. 
Gbhibal Ccstox of Navigation for vessels passing each other, insur- 
ance, collision ....... 172 

GENERAL DOOttllWB AS TO WHAT AMOUNTS TO NOTICE. 

(ttffEHAL DocTRHTB as to what amounts in judgment of hifr to IH>tto0^eed 

thirty years old admitted in evidence — open and viidble pos- 

sewion of pMAriseA^-^purcbfiwr of im estate in the possession 

of tenants, of what bomd to ioform btmself • 4 W9 



OBHXftAL r90UUm'''*QMVfVVmUWBB OP A PAPKBy SIO. 

6EN2BAL PSOiQSB. 
Gwn4xPB0ian mtAo to • BteMger^juroBiifleto yvy^Mi/k ot 

GENUINENESS OF A PAPER. 
QmmuxESRaB of a Papkr— Incompetency of evidence — testimony 6f wit- 

nesB as to his belief of— handwriting of the party 183 

GIFT, AGREEMENT. 
OlR, AOVmCKNT . , Xi 

GIFT, DONOR AND DONEE. 
Gorr—DoNOB AMD Domss—ProsiiflBory note . . . • lOB 

GIFT MADE IN PROSPECT OF DSATBL 
Gm Madb » PR08PB0T or Dkatb . • • lt( 

GIFT Of CHATTELS. 
9a« or Chattilb ... .126 

GIFT OF GOODa 
Gm or Goods Ibr the purpose of defhiading creditors— conTeyKHOfr— 

ooontyHseftt • • 80 

GIRL, HIRED. 
GiSL, HiBXD-^ontract for labor ... . • 128 

GIVEN QUANTUM. 
Qpmm QUAMTUX of the profits of a bosiness— partner— whethw^j^erson is 

apartnerwhoistoreoeiTeforhisservioesinproportioBtoa MS 

GLikSS. CUT TU3iBLBRS. 
Qk40S, Cot TuMBUBs—Cnstoni-honse duties .... 86 

GLAZED CALFSKINa 
QUkiiD CAUHDMS-^Pateat leaUier, eofltoin-hopM diiti«B . .87 

GOLD DUST. 
Gou> Dust not a legal tender ...... 181 

GOOD CHARACTER. 



QooDCHABAoraB'Mnrder*— indletment— «yerment as to means, Instni- 
Meals, fto.— perenpt(»7 ohaUenge of Jiifor— t^srt in haii 
writing— testisftony to the defendant'* .837 



898 OOOD TITLE — GOODS, BBOKR, STO. 

GOOD TITLB. 
Qooo TiTU— Sale, what the law requirefl iHien the purchMer baa Imt- 

gmiDedfora ...... 817 

GOODS, BROKER. 
(jrOODs, BBOKsa— Hemorandam of contract of eale of merchandine, deli- 

Teryof. ..... .61 

GOODS CONSIGNED TO FACTOR. 
Goods Comsionsd to Factor, noder an agreement to applj proceeds to re- 
pay advances previously made .... 114 

GOODS niPORTBD. 
Goods Imfobtid and stored in the public store, consumed by tSre befbre 

payment of duties ...... 152 

GOODS IN TRANSITU. 
Goods in Tradsito— Right of posBession of— forwaided to order— attach- 
ment I 188 

GK)ODS LEVIED ON BY SHERIFF. 
Goods Lsvibd on bt Sheriff under an execution, liability of sherilT for 

surrendering, without legal authority, the possession of . 324 

GOODS PARTLY DELIVERED. 
Goods Pabtlt Dkjvsubd • . . • 101 

GOODS PURCHASED. 
Goods Pubohased — Sale of chattels for cash, loss of claim by neglect of 

purchaser to call for . . * . 315 

GOODS RECEIVED FROM CARRIERS. 
Goods RxcmrBD from Carbibrs by warehousemen, custom as to advanfr- 

ing charges of carrier ... . . 8fi2 

Received in the city of New York, to be delivered In Albany, de- 
stroyed by fire befbre reaching place of delivery . . 122 

GOODS REMOVED IN CASE OF FIRE. 
Goods Rbmovid by insured to prevent loss . . . . 16i^ 

GOODS, SALE OF. 
Gh)ODS, Sale of— Broker, contract, freight, payment to captain by bUl . 60 

GOODS SHIPPED. ; 

Goods SBimD from Canton to London, thence to New York, costom-honse 

duties 85 



GOODS BOLD— AOTION ON COMTBAOT, XTC. oPO 

GOODS SOLD^AOnON ON CONTRACT. 
CkiXDB Sou>— Actum on cootract Ibr— Note, deliTery .5 

GOODS SOLD AND DEUYERED. 
Goods Sold and Dbuykrbd— Origiual cause of action for: bill of exchange, 
having been drawn and accepted for the goods, proving worth- 
less, produced in court, to be delivered up and canceled • 251 

GOODS SOLD, TO BE PAID FOR ON DELIVERY. 
Goods Sold, to be paid for on delivery at a particular place, damage for 
non-delivery — as to demand of payment, contract, evidence of 
commercial usage ...... 124 

Sold, to be paid for on delivery, by notes . . .123 

GOODS SOLD TO THE SON ON THE CREDIT OF THE FATHER. 
Goods Sold to the son on the credit of the fiither, implied consent of 

the &ther, constructive notice .118 

GOYERNOR^IOSTAKE IN GRANT. 

GovERKOB— Mistake in grant, change of surname by . . .329 

GRANT. 
GsAisT— Right to build a dam across a stream of water, creates an ease- 
ment ....•••• 91 

GRANTOR— MENTAL CAPACITY OP THE GRANTOR. 

GKAHTOB^Mental capacity of the grantor, opinion of witness founded 
upon tacts within his personal knowledge, disclosed by him 
on the trial 126 

GRANTOR^S LAND. 

Gbantor's Land— -Railroad — Deed, absolute in its terms, oral evidence of 
conversation between the parties, previous to its execution-^ 
water conveyed in an aqueduct from a spring upon another 
portion of ....... 299 

GROSS INADEQUACY OF PRIOR 
Gross Inadsquact of Prxck — SherilTs sale of land irnder execution,. au- 
thority of court in such cases .... 326 

GUARDIAN AND WARD-CONTRACT. 
QiiABinAN AMD Wasd— Contract • .127 



4M OUAKDIAK — AS TO LIABlLIlir OF GUARDIAN TO WARD, ETC. 

GUARDIAN^AS TO LIABILITY OF QUASDIAN TO WARD. 
GiAJioiAN — As to liability of gou^iaa to ward fiir aawte whioh were OB«e 
in his haoda, and which he paid over to his co-guardian, who 
afterwards became iaaolYent .... 128 

GUARDIAN OF FEMALE WARD. 
( . : v.'iDiAN OF Fj5MAii9 Wabd — Mooej of in his hand9» mamage of ward . 352 

GUARDIAN OF INFANT FEME. 
< : I A Rpi AN OF Infant Fkme — Marriage articles — infant feme, when sol juris 1 27 

GUARDIAN, SURETY OF. 
GvABDiAN, SuBBTT OF— Liability of guardian, surety not chargeable be- 
yond the terms of his covenant .... 336 

6UEST'--^PR0P£RTY LOST BY. 
(^■ST—Propefiy k«t by, while at an inn . . .ISC 

HANDWRITING. 
HANDWBmNG — ^Murder^^ndlctiDeQt^Averment as tom^CMUj instruments, 
&c, peremptory challenge of juror — e;q;>ert in — testimony to 
the defendant's good character . . .237 

Deceased partner . . . . . . 98 

Evidence — Book of account kept by one who has since become 

insane ....... 1S8 

Of the party — Incompetency of evidence— testimony of witness 

as to his belief of genuineness of a paper . 133 

HIRED GIRL. 
HniD GiBL~(/ontract for l9bor . , .128 

HOLDER OF PROMISSORY NOTE. 
HoLDiB OF pROMissoBT NoTB, jrequest of surety fbr holder to sue maker 33(S 

HOME PURCHASED BY MARRIED WOMAN. 
HoMB PuBGHASED BT Mabbiep Wqman for hcrsclf and family, with het 

own means ...... 217 

HORSES. 
HoBflis— mail contractor, famished by innkeeper with stables and pro- 
vender ft>r his, 09 to lien an , . . , 186 

HOUSE BUILT ON LAND OF ANOTHER. 
Hoooi Built bt onb Pebson upon the land, and partly with the ma- 
terials of another ...... M 



BUBBAMS AJfD WIFS— HUSBAKD, DEATH OF, 8T0* 401 

HUSBAND AND WIFE. 

BOOMMD ASfD WiFB — ^Ab to evideiice of wife for hosband, after dlTorce . IM 
Ck>habitation, presamptive eTideDce that the relation eziats . 130 
And wife — Contract^ separation of . . . • .79 

And wifB— Death of wife— Action by husband after death of wife, 

to recover for use and occupation of her land . . 130 

And wife — Deed from husband to wife aud children, set aside as 

fraudulent ....... 9!^ 

Husband and Wife — Domicii — ^removal from State where married to 
another State Right-s of each party to the property of the 
other hi both States ..... 107 

And wife— 4ower — unsealed instrument, inform, of deed of convey- 
ance of landl signed by the . . . 110 
And wife— Limitation . . . .132 

HUSBAND, DEATH OP. 
HoBBAMD, death of— Dower^Judgment . . ... 110 

HUSBAND, DOMICIL OF. 
Husband, Domicii ol^ contracting marriage in a foreign jurisdiction, mari- 
tal rights ....... m 

HUSBAND, DOWEE. 
HnsBAin)— Dower, fraudulent conveyance by, . ... 109 

HUSBAND, INDICTED FOR ASSAULT AND BATTERY ON WIFE. 
Husband, indicted for assault and battery on wife — ^what may show in 

mitigation of the flue . . . 132 

HUSBAND, MOJlTGAGE. 

Husband, Mortgage — Payment by intended husband for intended wife 232 
Mortgage executed by, his own name only being used in the body of 
the instrument, that of his wife in another portion of the 
instrument ....... 230 

HYPOTHECATION OP STOCK. 
Htpotbbcation of Stock — ^Board of Brokers . . 66 

ILLEGAL FEES. 
Illioal Fe£8 for recording a deed—Liability of officer . . .132 

ILLEGAL WAGER. 

JxuoAi^ Waobbt— Money belonging to a party and others, staked npon an, 361 
26 



40^! ILLNSflB IF JUBTUAV — ^OfBIOILITr— aOOEVTBIOITr^ SfO. 

ILLNESS OF JT7RTMAN. 
Ili^kb OF JintT VAN after being empueUedw . . • • IM 

IMBECILITT— EiCCUNTUICITT. 

Jmbecilttt— Eecentrioity-^Taliditf of wiU p . • 9ttS 

IMBECILITT— MABBIAGS. 
Jmbecilitt — ^Marriage— CoDBent of parties .... 213 

IMPEACHMENT— <5REDrr OF WITNBS& 
ixPKAGBMBTnr— Credit of witness .... .83 

IMPLIEID AUTHORITY. 
IiCPUKD AuTHOBiTT— Mining company borrowing monej on the credit of 

the company ...... 223 

IMPORTED COAL. 
LiPORTBD Coal, Cnstont-honse duties . . .86 

INCOJiPBTBNCY OF BVIDia^CE. 
Incomfstenot Of Evidence — Testimony of witness as to his belief of 

genuineness of a paper — ^Handwriting of the party . . 133 

INCOMPETENCY OF WITNESa 
IvooMPBTENCT OF WrTNESs — Deposition ..... 133 
Search for missing documents— secondary evidence— recitals in the 
deed of a fi. fa. — attesting intness to a deed— reversal of judg- 
ment—illegal testimony— purchaser at aheriflTs sale— deed 
first recorded ....... 320 

INDEMNITY TO OFFICER. 
iMDKifNrrr to Offices to seise property . . . .134 

INDICTMEXT. 
iNDicncENT— Aflsault with intent to murder, what must state . 134 

Counterfeit— Name ...... 83 

Forgery of promissory note ..••.. 120 
For peijury, newly-discovered evidence — what must be made to ap- 
pear in order to obtain a new trial on account of newly-dis- 
covered evidence . . . ... 239 

Imperfect copy of, furnished priBoner . .13^ 

Mistake of name ....... 229 

Murder— Averment as to means, instruments, &c., peremptory chal- 
lenge of juror— Expert in handwriting— testimony to the 
defendant's good character ..... 237 

Time not stated, when offence committed ... 185 



iMTAHT obha— oiyAKT Txiis — xsmAMv puuNtmr, sxa 4MI 

INFANT GHOiIX 
finvAMTOBiLD— Pauper, setUenieni . . 2T0 

INFANT FBME. 
fMFiMT Fnofr— When so! jiirifr--GQftrdi«a 'Of influit feme, msRiage artioles 127 

INFANT PLAINTIFF. 
IirrAMT PLAnmrp—AB to liability for eoBtB .... 135 

INFORMALITT, PATENT. 
Infobmautt— Patent— Betarn of papers for . • . .269 

INHERITING REAL BSTATB. 
iNSBBmNO Rial BRAia by deeoent • . . • • 308 

INJUNCTION. 

iNJUNonoi^— Agreement .' . . . '. 14 

Againsttenantsfor violafcioa of covenant in leaee . 195 

Breach of confidence — Secret of compounding unpatented medicines 59 

Label—Patent medicine . . ' . . . .269 

^ INJURIES TO PERSON. 
iNJOBm TO PcBSON— Exorbitant damag»^ne# trial . . 272 

INJURIES TO THIRD PERSONS. 
Ixnmnm to Thibd Pbrsons, resulting firom the negligence of persons em- 
ployed by officers of the corporathm of the city of New York 272 

INNKEEPER, MAIL CONTRACTOR. 
ImaaoFiB, mail contractor fiirnished by innkeeper with stables and 

provender for his horses — As to lien oa horses • 135 

INNKEEPER, PROPERTY LOST BY GUEST. 
hamsKFKR, property lost by guest while at an inn . • 186 

INSANE PERSON. 
iHBiini PiBSON— As to insane person suing by solicitor • . .136 

INSANITY. 

Imsamztt— Adultery committed by wife when insane Application for 

divorce by husband • . . . • .187 

Criminal prosecution-— opinion of witness . .137 

INSOLVENCY OF THE MAKER OF A NOTE. 
lnaoLTiNCT OF TBS Maker OP A NoTB dificouuted at bank— m(m^ on de- 
posit—Right of set-off— assignee . . . .241 



404 nraoLTxvcr or two fartn£bs — inboltsnt dkbtor, we. 

INSOLVENCY OF TWO PARTNBR& 
&80LTmoT OF TWO Pabtnebs— Discharge of bankraptcy annulled as to one 

— ^Partnenhip — debt ...... M9 

INSOLVENT DEBTOR. 

Imsoltimt DKBTOBr>.Bight of aei-off, when aooiues 83S 

Debtor who has attained hia discharge being a competont witneas 

for the aasignee ,,,... 364 

INSOLVENTS. 
ImoLTumh-AflBlgnment made by only one of two tnuteea oC the prop- 
erty of S4S 

INSTRUCTION OP COURT. 
IieTBUonoN OF Court— Advice of jndge . . . .138 

INSTRUCTIONS OF COURT. 

iMBTBircTiONS OF CoiTBT — Misonderstood by jnrorB-Terdiot let aside — ^New 

trial 19f 

INSTRUMENT LOST. 
iMSTRinaNT LoffP—Admiflsion of party to a salt, to prove that bd Instra- 

ment is destroyed w lost ..... a<M^ 

INTENT TO KILL. 
Imtent TO Kill — ^Assault with, ...•». 19 

INTEREST, ANNUITY. 
bmEKBffr, Amnuat ........ 19 

INTEREST. PAYMENT BY MAKER ON A PROMISSORY NOTE. 
Imtesbst— Payment by the maker on a promissory note, from which he 

has been discharged in baokraptey — ^Limitation of statatee 2ML 

IN TRANSITU. RIGHT OF POSSESSION OF GOODS. 
bf TRA.Nsrru — Rig^ of posBeesion of goods forwarded to OTder^Attachment 138 

IRREGULARITY OR OMISSION. 

tRRBOOLABITT OB OMIBSIQN TN ShERIFF's DkBD . . • 92$ 

INSURANCE— FHUB, 
ImmuNOB — Fire — A^'oining buildings . . • • • 18f 

Agreement relative to property insured » . • . 140 



nmURAHCX, UTS — INSURAKCS, MARIFK. 406' 

taDSANd Company, by-laws of— applicant insuring property in wbieh he hif 

no legal title, but only a bond for conveyance 141 
Company — ^By-law of stipulation that ashes are to be kept at all 
times in brick, how construed— property insured fnr less than 
its value partly destroyed . • . .142 

Coq;>oration property ...... 148 

Goods imported and stored in the public stores, consumed by fire 

before payment of duties ..... 152 

Loss of parish church and sacristy, Ac., caused by sparks of flre 
escaping irom furnaces and chinmeys of steamboatc^^ at Bon- 

oherville. Lower Canada ..... 149 

Merchandise in a warehouse, for account of whom it may conoera 163 
New condition— Corporator . ... • .154 

On specific property, to secure a pihrtlcalar interest . « 155 

Policy — ^limiting time of action ..... 156 

Policy— Mortgagee and mortgagor .... 234 

Policy of insurance, issued to copartners, conveyance by one part- 
ner of his interest in the insured property to his copartners 156 
JPremium notes ....... 167 

Reference to application ...... 158 

Removal of goods by insured, to prevent loss • . 159 
Representations made to insurance company, in regard to incum- 
brance on buildings, being material representation . . 160 
Risk, when commences •.«••• 169 
Sale after, effected ....... 161 

Tenants in common ..•••• 162 

Terms of policy ....••. 162 

INSURANCE, LIF& ( 

LsgmiAKce, Life— As to representations in regard to health, ftc, of ap- 
plicant for life insurance ..... 162 

INSURANCE, MARINE. 

Insurancis— As to liability of underwriters to repay to InsurM damages 
paid by him to the owner of another vessel, occasioned by 
the negligence of the master or mariners of the vessel insured 169 

Collision — As to collisioa being a peril insured against, by policy, 
under the )2eneril terms, perils of the sea, or perils of the 
lakes 171 

ColUsioii — General custom of navigation for vessels passing each 

other . 172 

Damage to cargo hj some eansc other than perils of the sea, de- 
fective stowage or cooperage, .... 174 

Deviation, words <' fipom thence -' in the poUoy, what mean 175 



400^ jonrr* DXBTOius — ^^onrr szbcutobs — joint hots, bto. 

bBOBAMB— Freigfafc—Memoniidiim artiele . . 17€ ' 

Ii^iiuy to fiatboat, by waves of steamboat • 176 

Lookout — Collision . . . . . 177 < 

Note givea for premium of insurance on marine polley — ^transfer 178 
Perils of the seas— Ordinary coarse of navig ati o n s t rained— yewel 

bogged— liability of underwriters . . . 178 

Polley against the perils of the sea — ^what damage comprehends . 179 

Ship to be seaworthy for the voyage .... 179 

Steamboat— Admiralty— Lakes and navigable rivers— Collision . 180 

Steamboat or other vessel overloaded .... 182 

Yessel cairying but one light, collision .... 185 

Vessel— CoUisioii result of inevitable accident ... 183 

Yeasel disabled by collision 184 

YesBel run on riiore, in order to save life and proper^— total loss 184 

Vessel struggling in Hellgate 185 

Vessel wrecked— Authority to agent from underwriten, to draw on 

them for repairs • .185 

Whaling voyage 185 

JOINT DEBTORS. 
Joint Dkitobs— Judgment • • . • • • 192 

JOINT EXECUTORS. 
JooNT ExBCDTOBfr-^Settlonent of account of joint executors . 188 

JOINT NOTE. 
Jocrr Non— Part payment by one of the makers, limitation of statute 201 

# JOINT OFFENCE 

Joorr OrnvGB— Witness, c<Hiefendants charged with the commisBion of a, 385 

JOINT PROMISORS OF A NOTE 
Joint Promisobs of a Xotf — Statute of limitation, paynent made by one 

of two, 830 

JOINT-STOCK COMPANY. 
Joint-stock CoMPANT— Partnership ..... 187 

JOURNALS OF THE LEGISLATURE. 
JooRNiis OF THi liBGraLATCiUB, In chartering a bank, how far legitimate 
evidence, as to notes of a bank organiied under an uncco- 
stitntional law 187 

JUDGE, DISQUALIFICATION OF. 
Ji S0M — DlfiquaUflosticn of judge by reason of consanguinity • . 188 



JUDQB — INSTRUCTlvSe OF COURT, ECT« 4Q7.I 

JUDGB-INSTEUCTIONS OP COURT. 
Jflitt>— iDstractions of court— advice of . • • .138 

JUDGMENT BY DBFAULT. 
JoDttiOMT BT Default, before daolantion filed . . • . 1A8 

JUDGMENT— DEATH OF DEFENDANT. 
JiTDGiaBNi^-Desth of defendant after ... * . 92 

JUDGMENT— DEATH OF PARTY. 
JUDOMSMT— Death of party— error . . 9S 

JUDGMENT, DEBTOR'S RIGHT TO KNOW. 
JuDGMBiT— Debtor's right to know who is the owner of a judgment against 

him 97 

JUDGMENT DECLARING THE MARRIAGE A NULLITY. 
JuDOMSMT declaring the marriage a nullity, marriage within the prohibited 

degrees ....... 216 

JUDGMENT ENTERED. 
JiTDOMXMT, entered on the day on which a note was payable, under power 

of attorney . • . .189 

JUDGMENT—FEME COVERT. 

JuiKiMSMT— Fbmb Covert — Bond and warrant of attorney to oonfesB judg- 
ment by a married woman and her hnsband. sale of her real 
estate upon such ... . . 118 

JUDGMENT, FINAL. 
JunoioiiT, Final — As to authority of court to set aside a final judgment 

after the term at which it was rendered is ckieed • .190- 

JUDGMENT IN REM. 
JoDamMT IN Rem, what only binds — notice of suit against party reqvidt»— 
as to judgment being rendered against a party haying no 
notice of the suit — attachment against non-resident . 247 

JUDGMENT— JOINT DEBTORS. 
J X^MEin^— Joint debtors . . .192 

Joint debtors--Judgment given in New York against two partners, 
one of whom resided in Louisiana, and not served with pro- 
cess, action brought against him in Louisiana upon this jndg- 
jnent 192 



40S JUDOMXNT-^FOWSR OF ATTORNBT 10 C0HFB88, XTO. 

JUDGMENT— POWER OF ATTOBNET TO CONFESS. 
Jm>oifKiiT->Power of attorney to confess ..... 297 

JUDGMENT^-REGEIPT FOB LESS SUM. 
JmnjioQiT^— Receipt for less sum than fUl unoont . • • 192 

JUDGMENT— SALE OF LAND. 

JuDOMKMT— Sale of land under a, . . . .316 

JUDGMENT— WHEN STATUTE OF LIMITATION BEGINS TO BUN 
JuDOMBinr — ^When statate of limitation beg:in8 to run in favor of a clerk of 

conrt, who has collected money on a . . . 202 

JUDICL^ PROCEEDINGS. 
Judicial Procesdinos — ^Libel, words used by a counsel in the course of a, 198 

JUDICL^ SALR 
Judicial Sale — What indispensable to complete a sale — stack of hay sold 

by school collector-- separation of property when sold at . 318 

JURISDICTION— MARITAL RIGHTS. 
JuBismcnoN— Marital rights^ ^domicile of husband, contracting marriage 

inaforeign. . ..... 107 

JUROR— PECUNIARY INTEREST. 
JuBOK— Pecuniary interest ....... 198 

JURORS— INSTRUCTIONS OF COURT MISUNDERSTOOD BY. 
JraoBS— Instructions of court misunderstood by — verdict set aside— new 

trial. .137 

JURYMAN— ILLNESS. 
JUSTMAN— lUnesSi after being empanneled . . • • .194 

JUSTICE OF THE PEACE. 
JusnoBOFTKBpRAOB— Bond— Constable, . ... 61 

LACE THREAD. 
Laoi Thread— Custooi-bouse duties . . • • • .90 

LABEL, PATENT MEDIdNB. 
Labbi^ Patbot MsDidNE— Ii^unctlon . • • • . M9 

LABOB OONTBAOT 
Labob Govrakor— Hired girl • • . ISS 



LAND CONTRACT — LAND, CONTBTAKCB 07, BTO. 4M 

LAND CONTRACT. 
Ljoid CoMTRACT— •Deed-^Note ..... 98 

Contract made with an old and ignorant man . • .78 

LAND, CONVEYANCE OF. 
LAvn, CoMTETANCB OF, for the security of a debt, a mortgage only . 81 

LAND DRAWN IN LOTTERY. 
Land Dbawn in Lottery bt Fbme Sole — ^Marriage before grant issued . 119 

LAND-OWNER— RAILWAY COMPANY. 
Land-owneb — ^Railway company — Abandonment of railroad — specific per- 
formance ....... 306 

LAND PATENT— CHANCERY. 
Land Patbkt — ^Chancery — ^Preemption right . • • • 64 

LAND PATENT. 
Land Patent— OmisBioa to obtain patent for — entry by another person . 268 

LAND, PARTITION OP. 
Land, PABrmoN of, on which improvements have been made . 268 

LAND PURCHASED. 
Land Pubchased by A with money belonging to B, deed taken by A in his 

own name ....... 194 

Pnrehased by one in the name of another— tmst . 348 

LANDLORD AND TENANT. 
Landlord and Tenant — Penalty incurred on hired premises . . 195 ' 

And Tenant — ^Premises rented for a particular use, tenant restricted 
to conditions in lease, injunction against tenant for yiolation 
of covenant in lease ..... 195 

LAND, SALE OF. 
Land, Sale op, by sheriff, under execution, gross inadequacy of price, au- 
thority of court in such cases . . . . .325 
Sale of, under a judgment ..... 316 

LAND SALE, CONTRACTS FOR. 
Land Sale, Contracts for, how must be made— lookers-on being the owners 
of land, when sold, or money expended on 1^ without mak- 
ing known their claim . . • . .816' 



4tO' ujaanrz— LAW MSBOHAFt— uuflii sro. 

LABOEanr. 

IiAPonrr— Attempt at pooket-pickuig . • • • . Iffr 

Pigeons ........ 276 

Sentence by a justice of the peace for prisoner 'to pay a fine and 

costs, note of third peisoa taken for flue and costs 196 

LAW MERCHANT. 
Law ICmcHAiiT—OTerdae note . . .196 

LEAJSR 
liiASB— As to a lease for yean being the sulject of levy and sale on fieri 

fiiMsias 196 

LIFE INTEREST— AUCTION. 
LiFB Intbbbst— Auction ....... 28 

LIFE TENANT— RAILWAY COMPANY. 
Lira TiMANT— Railway Company . . 807 

LEGACY— B£QX7EST-~SBRVANT. 
LiOACTT—Beqaest— Servant ....••. 47 

LEGAL TITLE TO LAND. 
L^OAL TiffLB TO Lamd — Poruhase-money for land paid by one, title made 

to another .... ... 197 

LEGATEE OR DISTRIBUTEE. 
laoAxa OB DmcBSBom— Rights of ... . ,106 

LEGISLATIVE ACT. 
IjBOiBLATnn Act— Damage— Railroad company • . .288 

LEGISLATURE, POWER OF. » 

Lboiblaturb, Power of, to regulate corporations in the exercise of their 

franchise . . .804 

Railroad signal .' . .804 

LETTER OF MERCHANT'S CLERK. 
LvmsB OF Mibgbant's Olibk— Liability of merchant for- . . 197 

LETTER PROMISING TO ACCEPT. 
Lvms promiring to accept bill of exchange .... 196 

I^TTEBS MAILED. 
I Mahid, not In all cases presamed to have been reeeiTsd , 198 
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LEVY ON LAND. 
Lirr mi li&ifiv— &eeation--E7ideiioe ni ofiBoer .... 118 

LEVY ON PERSONAL PROPERTY. 
Lbtt on PsBsoNix Pbofebtt— Execation .... 113 

LIABILITY OF ATTORNEY. 
LiABiuTT OF Attornxt tcot Commencing salt withont autboriiy . 27 

LIABILITY OF GUARDIAN. 
LiABiLiTT OF GuABDiAK — Surety of guardian not chargeable beyond the 

terms of his covenant * . . . . S36 

LIABILITY OF INFANT. 
LiABnjTT OF Infant for property bailed . . . • .30 

Of infant pluntiff for costs ..... 186 

LIABILITY OF OFFICER. 
LuBiiJTT OF Offigeb— Illegal fees for recording a deed . » .132 

LDkBILITY OF PROPRIETORS OF A MANUFACTURING ES^^ABLISH. 

MENT. 
LiABiLiTT^F Pbopbibtobs OF A MANVFAcnTRiNO IBbtabusbiost fbf Want 

of skill of saperintendent ..... 212 

LLAlBILITY of RETIRING PARTNER. 
LiABnjTT OF RiTiBiNa Pabtmib for sabsequent debt of the firm . . 261 

LIABILITY OF SHERIFF. 
LuBUJTT OF Shkriff, for surrendering without legal authority the posaeft- 

sion of goods levied on by him under an execution . 824 

LIABILITY OF STEAMBOAT OWNER& 
Ltabilttt of Stbamboat Ownebs for a shipment . . .881 

Of steamboat owners— Raft of logs taken in tow • . 880 

LIABILITY OF STEPFATHER. 
LuBnjTT OF Stepfathbb to support stepchildren . . .882 

IJABILITY OF THE OWNER OP A DOG. 
LiABiUTT OF THB OwNEB OF A Doo, for injury done by the dog • 107 

LIBEL. 

LiBlBir— Words used by a counsel in the course of a judicial proceeding . 198 



419 LBN rOR FBEIOHT LIEN OF FACTOR, ITO. 

LIEN FOB FREIGHT. 
Lonr FOR Ferioht— Yeasel chartered tor a particular ▼oyage — tc ims of 

charter-party ...... 847 

LIEN OF FACTOR. 
Lien of Factor, for general balance upon goods which come to his hands 

aa&ctor ....... 115 

LIEN OF TWO CREDITORS. 

Lien of Two Credftobs on same property .... 199 

LIEN ON HORSES. 
Lirm on Horses— Innlceeper — Mail contractor furnished by innkeeper with 

stables and provender for his horses . . • . 136 

LIEN— VESSEL IN PROGRESS OF CONSTRUCTION. 
LiKX'-yessel in progress of construction—As to builder being presump- 

tiye owner ....... 349 

LIMITATION— HUSBAND AND WIFE. 
Limitation — Husband and wife, conveyance of her land . . • 182 

LIMITATION IN WILL. 
LnoTATioN TN WiLL — ^Trust created by will — As to effect of anspending the 

power of alienation . • • • 338 

LIMITATION—NOTE. 
LimTATiox— Note — ^partial payment . . . .246 

LIMITATION OF STATUTL. 

LiiOTATiON OF Statute— Admission that the debt is due . . 200 

Of statute — Endorsement on a note ..... 201 

Of statute — Joint note— part payment by one of makers . 201 

Of statute — Partners in the single transaction of constructing^ a 

railroad ........ 264 

Of statute— Payment made by one of two joint promisors of a note 330 
Of statute — Testator— Divisiion of property among his children, ac- 
count against his children in private ledger . . 837 

LIMITATION OF STATUTES. 
LiMTTATiON OP STATUTES — New promisfl . , . . . 201 

Of statutes— Partial payment by one of several makers to a note 269 
Of statutes— Payment cf interest by the maker on a promissory 

note, from which he has been discharged in bankruptcy . 202 
Of statutes— When statutes of limitation begins to run in favor of 

clerk of court, who ha.s collected money on a judgment . 202 



LIMITATIONS CLAIMS FOR MISTAKE, ETC. 413 

LIMITATIONS— CLAIMS FOR MISTAKE. 
Limitations — Claims for mistake — when begins to run . . 199 

LIMITATIONS OF STATUTR 
LnoTATiOMS OF STATUTE — Agencj*, general or continning— agency, special 199 

LINEN LUSTRES, CAMLET LUSTRES, Ac. 
LiNiir Lustres, Camlet Lustres, &c. — Custom-house duties . 87 

LINEN POCKET-HANDKERCHIEFS. 
LorEN Pogkst-Handkbrohibfs, hem-stitched or hemmed — Costom-hoose 

duties . . B8 

LIVERY STABLE-KEEPER. 
LiTiKT SriBUHcnnBF— Lien . lOt 

LIVERY STABLE— NUISANCE. 
LiTEBT Stable— NuiBAKCi . . . .203 



I 



LOAN, TRANSFER. 



LoAKy Traksfbb, as collateral security of, a note .of third person for a 

larger amount ...... SOS 

LOOK-OUT— COLLISION—mSURANCR 
Look-out— Collision — Insurance — disjunction . . J7T 

LOSS OF CLAIM. 
Loss OF Claim, by neglect of purchaser to call for goods purchased — sale 

of chattels for cash ...... 815 

Of cow— Suit against Railroad Company for, . . .289 

Of paper — ^What necessary to be proven, in order to admit second- 
ary evidence of contents ..... 206 

Of trunk— Railroad Company . .288 

f 

LOST DEED. 

Lost Deed— As to execution of second deed, when first has been lost or de- 
stroyed ....... 205 

Execution— Parol evidence ... ... 204 

Instrument— Admission of party to a suit to prove that an instru- 
ment is destroyed or lost . . . • . 206 
Note— Endorser .206 
Or destroyed deed— Evidence ..... 98 

Paper— As to particular place of deposit for saoh pi^er— proof of 

execution ....••• 206 

Property, by guest while at an inn . . • . 186 

Property, reward offered fc . « • . 813 
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414 UmATIC — ^MAKERS OF A JODVT VOn, SfO. 

LUNATIO. 
hauxm ........ 20f 

Coninotbjr ~ T8 

MAKBBS OF A JOINT NOTR 
Hakkbs of a Jooit Note— part payment by one, limitation of ffCatatc^ . 201 

MALICIOUS PROSECUTION. 
Malicsodb Pbosbcution— Probable canae— taking shelter nnder advice of 

connael . .207 

MAILED LETTERS. 
Uaiimd Lnrms, not always presomed to have been recdved . • 198 

MAN AND WOMAN LIVING TOGETHER AS HUSBAND AND WIFE. 
Man akd Woman uvino together as Man and Wife, though not married— 
Land purchased by the man, with money belonging to the 
woman . . .208 

MANDAMUS. 
Mandaxds — Appeal taken In a common law case, instead of writ of error 208 

MANDATORY. 
Mamdatobt— Liability of mandatory for money or property intnuted to 

hiscare 211 

MANUFACTURER. 
MANUFAOTUBen— Trade mark ...... 388 

MANUFACTURING ESTABLISHMENT. 
MANUFAcrDRiNO EsTABLiSHMBNT— Liability of proprietors for want of skill 

oftmperintendent ...... 212 

MAP, COPY-RIGHT OF. 
Map, Copt-bxqbt oF^taken oat under act of CongreaSf copperplate seUei . 
and sold under execution — A copy-right is " property in no- 
tion," and has no real corporeal tangible substance, and. is 
not the subject of seizure and sale by execution . : 218 

MARRIAGE ARTICLES. 
Mabbiaoi Aeticlb»— Guardian of infknt feme— Infimt feme, when sol juris 127 

MARRIAGE. 
Mabbugb-— By feme sole, bsforc grant of land dfftwn by her in lottsry 

hadisBued 119 
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UAitittyn WOMAN — MABINE POUOT, TBAHBVIB, BTO. 415 

Kabbeaov by penona nnder age .... 212 

Imbeeility — consent of parties . . . . ^ 213 

Judgment declaring the marriage a nullity— marriage within the 

prohibited degrees ...... 216 

Of ward — Money of female ward in hands of guardian 352 

Widow— Condition ....... 75 

MARRIED WOMAN. 

Married Woxan— Attachment for want of answer . .316 

Woman-~certiflcate of aclcnowledgment and execution of deed — 

' what must show . 216 
Woman— Purchase of home for herself and fkmily— with her own 

217 



MARINE POLICY, TRANSFER. 
Marine Poliot— Transfer— Note given for premlnm of insorance on . 178 

MARSHAL^S SALE AFTER HE IS REMOVED FROM OFFICE. 
Marshal's Sali after he is removed from office and a new marshal 

appointed ....... 218 

MASTER OF VESSBL. 
Mastbr OF Vbbbsi/— Authority ...... 28 

Of veflBel— Authority to sell vessel when it becomes Imposiible to 

prosecute the adventure ..... 28 

MEANS FURNISHED AS WAGER fit A THIRD PARTY. 
MsANS FURNISHED AS Waoer by a third party, for betting on an election 361 

MEDICAL BOOKS. 
Mbdioal Books— as to evidence of ..... 219 

Standardbooks— Physician— Evidence . . .274 

MEDICINES, UNPATENTED. 
MiDionas, Unpatented — Secret of compoonding— breach of confidence— 

Injunction ....... 69 

MEMORANDUM ARTICLE. 

MsMORANDUM ARTICLE — ^Freight — ^insurance . . • 176 - 

Made in pencil *mark— found in pocket-book taken from prisoner 

when arrested ...... 372 

Of contract of sale of merchandise — ^Broker— delivery of goods 61 
Of sales, and receipt for money paid finr a quantify of pork, sold 
in Indiaaa^tfansfer of these docoments to a merchant in New 
York, in consideration of advanoes-— Attachment .311 



416 MKETTN0-M0U6B — ^MENTAL CAPACITY OF ORANTOB, BXO. 

HEETING-HOUSB. 
Mbbtino-house — Promise to pay a vertaia amount of money, for the par- 
pose of erecting a meeting-hoose .... 21t 

MENTAL CAPACITY OP GRANTOR, 
M ' NTAL Cafacity OF Gbantor — Opinion of witness founded apon facts within 

his personal knowledge, disclosed by him on the trial . 120 

MERCHANDISE, BROKER OF. 
Mkucuandise, Broker of . . • . , '62 

Delivery of— Damage for non-performance . . . 101 

In a warehouse, for account of whom it may concern— Insuranoe 153 

MERCHANT'S CLERK. 
Kbbohant's Clerk — Letter of— Liability of merchant for 197 

MEXICAN ORDER. 
Mexican Order — Order from Mexico to a New York merchant, for a quan- 
tity of cotton sheeting of a particular quality — Broker em- 
ployed to make the purchase — the goods condemned and sold 
by the custom-houae officers of Mexico 220 

MESSENGER-BANK BILLa 
Mbssenoert— Bank bills ....... 35 

MIDDLE LETTER, CHRISTIAN NAME. 
Middle Letter, Christian name .... 5 . €9 

MILL-POND— LIABILITY OF RAILROAD PROPRIETORS FOR DAMAGE. 

Mill-pond— Liability of railroad proprietors for damage occasioned by 

, constructing their railroad through and across a, 294 

MINING COMPANY. 
MiNiNtt Company — As to implied authority of mining company to bcvrow 

money on the credit of the company 8S3 

MISREPRESENTATION, AGREEMENT. 
M18BXPBBSBNTAT10K — \ f.n>c' I !^cnt, sale of property . .15 

MISTAKE, CLAIMS FOR— LIMITATIONa 

MiBTAKEt claims for — Limitations .... * 199 

Clerical error ....... 828 

In grant— change of sorname by governor ... 229 

In written agreement, containing substantially more or le« than 

^.He parties intended .... * 227 



I 



HONET ON DEPOSn, STO. 417 

Item of name— Indiotment 229 

PaTxnent by one under mistake of his daty • • • 229 < 

MONEY ON DEPOSIT. i 

MoNBT ON DiFOSiT— Bank— Insolvency of maker . . . • 4B j 

MONEY STAKED UPON AN ILLEGAL WAGER. 
MoMBT STAKED UPON AN lujGAL Waoer, belonging to a third party, and 

others ........ S51 

MORTGAGE ASSIGNMENT. 

MOBTGAOB ASSiaNMENT . ... . 24 

Bank— -Hosband and wife ...... 39 

Executed by hosband, his own name only being used in the body of 
the instroment, that of his wife in another part of the instm- 

ment ....... 230 

Foreolosore— Death of mortgagor ..... 232 

Futore advances secured by mortgage .... 231 

Payment by intended husband for intended wife . .232 

Recorded mortgage discharged by a person other than the mortgagee 233 

MORTGAGE SALR 
MoBTOAOE Sale— Purchase of land by agent, in his own name, or through 

agency of third person ..... 234 
Mortgage unregistered .... .234 

MORTGAGEE AND MORTGAGOR. 
MoBTQAGEE AND MORTGAGOR — ^Policy of Insurance • • . 234 

MORTGAGED PROPERTY. 
Mortgaged Pbopebtt— Reconveyance of, on payment of mortgage . 311 

MORTGAGOR. 
MoBTGAOOR— As to faisurable interest of mortgagor in bufldings covered 1^ 

mortgage, after sale . .236 

Waste— acoount ..... 3 

MURDER, CHABGE OF COURT. 
Murder, charge of court . . .236 

Indiotmeni— Averment as to means, Utstnunents, Axv— peremptory 
challenge of juror — expert in handwriting— testimony to the 
defendant's good character .... 237 

NAME, COUNTERFEIT. 
Name, Counterfeit— Indictment . • . . .83 

Mistake of— Indictment ...... 229 

27 



418 kjlvigabIiS laebs and rivers — vATiGATioir, no. 

NAVIGABLE LAKES AND RlVmS. 
Natioablb LiXES AMD RiTSBS—Oollision— Bteamb<wt--Adniinlt7----liunr- 

rance ........ 180 

NAVIGATION— GENERAL CUSTOM. 
Natioatiok— General custom for yeaseUi passing each othei^— coll!fli«D — 

insurance ....... 172 

Ordinary course of— perils of seas — vessel strained or hogged — ^lia- 
bility of underwriters ...... 178 

NEGLECT OF DUTY OF OFFICER. 

Neolbct of Dutt of Officer to levy execution, or return it within its life 238 

Of purchaser to call for goods purchased — sale of chattels — loss of 

claim by ...... . 316 

NEGLIGENCE-COLLISION. 
NEGUOEKCE---Colli8ion— Action ...... 6 

Fraud or misconduct by officers of court in the execution of ^ts pro- 
cess, power of court to correct— duty of sheriff when a mere 
nominal sum is bid for property levied en under fl. fk. . 260 
In conducting affairs of banli:, directors of bank, stockholder . 104 
Railroad-Hiction ....... 6 

Railway company — damage— both parties equally in fimlt . . 306 

NEVER TO SUE. 
Neyir to Sub — Such a covenant, how regarded ... 238 

NEW AND OLD CONTRACT. 
New AND Old Contract— Consideration . . . . .76 

Coq^tion— corporator— insurance .... 164 

Promise— Bankruptcy .....•• 46 
Promise— Limitation of statutes ..... 201 
Trial — ^Book of account — evidence* . . . • .68 

Trial— Excessive damage ..••«. 81 

Trial— Personal irguries— exorbitant damage • • • 272 

Trial— ^Verdict manifestly against evidence . . . 346 

'Tork City Corporation— Personal injuries to third persons, resulting 
from the negligence of persons employed by officers of the 
corporation . . . .272 

NEWLY DISCOVERED EVIDENCR 

Nbwlt Disoovebsd Evidence — ^What must be made to appear in order to 
obtain a new trial, on account of newly discovered evidence- 
indictment for perjury . . 238 



NSZT FRIEND— PXMB COYIBBT, ^BTO. 419 

NEXT FRIEND— FEME COVBBT. 
NBZTFB]BNi>--FemeooTert--A8tofeiiieooyertfliiiiigbyher . . 119 

NO. AND GHECK-LETTEB OF BANK BILL. 
Na ASD Ghbok*lbttkb ov^Bamk Bill Fobged — ^Words in the margin ^ 37 

NON-APPEARANCE OF AOGUSED. 
N(nr-AFPEARANOB OF Accused— Recognizance . . .311 

Perfonnonce — Delivery of merchandiise, damage finr . .101 

Resident— Notice of suit against party requisite— as to Judgment 
being rendered against a party liaving no notice of the sait — 
attachment against— judgment in rem— what only binds . 247 
Resident— Promissory note of— return of maker to reside— statute 

of limitation, when commences to run . • .241 

NOTE— ASSIGNMENT. 
Note — ^Assignment .....•• 24 

Bankrupt .,••••• .246 

Check post-dated — ^bank .••••• 41 

Conditional, signature to a, • . • • • .327 

Deed— contract for land . . .... 98^ 

» Delivered by executor after death of endorser— death of endorser 

before delivery of the note . . . . .111 

Diligence — Collateral security . . . ... 70 

Discounted at bank— insolvency of maker — ^money on deposit— right 

of set-off— assignees . . . . .241 

Discounted by bank— insolvency of maker — money on deposit . 43 

Donbtftil date . .242 

Endorsement on — ^limitation of statute .... 201 

Entries in the books of a bank — evidence . . <• . Ill 

Feme covert ....... 242 

First and second endorser . . . • . .242 

For a sum payable in flour ' . . . . . 243 

Given as substitute for one that was usurious . . .244 

Given for premium of insurance on marine policy — ^transfer . 178 
Given under undue influence — surgeon and patient— confidential 

relations . . . . . .336 

Held and owned by bank, renewed firom time to time, same maker, 

same endorser, i)*audulent conveyance • . . 244 

Judgihent entered on the day it was payable, under power of attor- 
ney . . . . . . . .189 

Lost— Endorser ..:.... 205 

Made payable to one when he is twenty-one years old . 244 * 

Of third pi^rson, in fall satisfaction of debt . . . 24A 



480 NOTS-r-PARTUL PATMJUTT — ITOTBfi — ABYAVtOMMXSTy SXa 

Of third person, taken for fine and ooBto— lairaen7<-~Bentenoe bj ft 

justice of t^e peace for prisoner to pay a fine and cos|is . V9$ 

Overdne— endorser ....••• S54 

Orerdae— Law merchant ...... 196 

NOTE— PAKTIAL PAYMENT. 
Note— Partial payment by one of several makers to a,-<taiate of limita- 
tion 269 

Partial payment — limitation . . • . • 246 

Payment at a particalar place . • . . • 271 

Promise to pay a note, to which a party's name has been signed, by 

one assnming without authority to act as his agent . 246 
Statute of limitatiou — ^payment made by one of two joint promison 

of a 330 

Surety on promissory — Request of surety for bolder to sue maker 335 
Transfer by deliTery-7-warranty ..... 246 

NOTES— ADVANCEMENT. 
NoTESr-Advancement ....... 9 

Eo Nomine— Bank . . . • % • • . 42 

For premium— insurance . . . . . .167 

GkxKls sold, to be paid for on deliyery by • • • 123 

Of 8 bank, organized under an unconstitutiooal law— journals of the 

Legislature in chartering a bank, how fiir legitimate evidence • 

as to .187 

Of exchange — accommodation paper . • . .111 

President of bank, change of . . • • . .278 

NOTICE— ACTION. 
KoTiCB— Action ........ 6 

Of dishonor for non-payment by acceptor— due diligence — ^bill of 

excliange ....... 61 

Of suit against party requisite— as to judgment being rendered 
against a party having no notice of suit— attachment against 
non-resident— judgment in rem, what only binds . . 247 

OBLIGATION TO MAINTAIN FENCES. 
OuoATiox TO MAINTAIN FENCES— Railroad corporation, interest in land 
taken for railroad, care required in management of locomo- 
tive engines ...... 295. 

OCCASIONAL ACTS OF FtXED HABIT OF DRUNKENNESS. 

OcCABIQirAL A0I8 OF FIZBD HaBIT OF DRUNKENNESS . • r . Ill 

What will constitute an habitual drunkard • .111 

OFFENCE COMMITTED. 
OrraNOB CoiniiTTBi>— Time not stated in indictmeftt : . .186 



OmCE OF TOWN CLEKK, ETC. 421 

OFFICE OF TOWN CLERK. 
OmoH OF Town Clerk — Vacancy— chattel mortgage, received at office 

daring each yacancy ...... 250 

OFFICER, CONFESSION OF PRISONER. 

Qffioke Confesaion of prisoner while with .... 76 

Execution— Levy on land— Evidence of . * . .113 

Indemnity to seize property ..... 184 

Liability of— illegal fees for recording a deed . . .132 

Of bank — Embezzlement— description of bank bills . • 43 

Witness— sale of chattel by officer, nnder ezecution— tree^pass . 814 

OFFICERS OF COURT. 
Offigebs of CotJBT — ^Power of coort to correct firaud, negligence or nda- 
conduct of its officers in the execution of its process— Duty of 
sheriff when a mere nominal sum is bid for property levied 
on under fi. fa. . . . . « , . 250 

OLD AND NEW CONTRACT. 
Ou) AND New CoKTBAcr— Consideration . • • . 70 

OMISSION OR mREGULARITT. 

OxissioM OB Irkeoulabitt in sheriff's deed . . . .825 

To obtain patent for land— entry by another person . . 268 

OPINION OP WITNESS. 
Opinion OF Witness— Insanity— Criminal prosecution • . .187 

ORAL COTEMPORANEOUS AGREEMENT. 

ObAL COTEifFOBAXEOUB AGBEEXENT • • • . . 26l 

ORDER FROM MEXICO. 
Obdeb from Mexico, to a Now York merchant, for a quantity of cotton 
Bheeting of a particular quality— Broker employed to make 
the purchase— the goods condemned and sold by the Custom- 
house officers of Mexico ..... 220 

ORIGINAL CAUSE OF ACTION. 

OnoiKAL Cause op Action for goods sold and delirered: Wll of ex- 
change having been drawn and accepted for the goods, ptov- 
Ing worthless, produced in court, to be delivered up and can- 



celled 



251 



422 OTEBDUB OHBCK — 0y£R6££RS — AOSNTa— CLXIlKSy SfO. 

OVERDUE CHECK. 
OvtBXfCK Check. ......•« 25S 

Note— Endoner . . . . • .264 

OVERSEERS— AGENTS— CLERKS, Aa 

OTBBSBXBSy AoiNTB, Clerks, &€., wages of, for a stipalated period— «i to dls- 

dharge of such persons, before ezpiratioa of such period 351 

OWNER OF CANAL-BOAT. 
OwMEB or Canai/«oat— Freight— Sale of canal-boat— contn^t bj, . 121 

OWNERS OF STEAMBOAT. 
OwiOEBS OF Steamboat— Liability of— raft of logs taken in tow . 8S0 

Of steamboat — their liability for a shipment . .831 

PAPER ACCOMMODATION, EXCHANGE NOTES. 
Pafsk AoooMKODATioN, Exchange notes . . . • . HI 

Ezecnted at tiie same time, how construed . . . .255 

Lost, as to particular place of deposit for sach papeiv-proof of 

execution ....... 20$ 

PAPERS RETURNED FOR mPORMALriT. 
Pafebs beturned for Inforhalitt— Patent .... 269 
But if the application is followed up with reasonable diligence . 270 

PARENT AND CHILD. 

PiVENT Atn> Chuj)— Account of minor son, contracted while attending school 
at a distance from home — purchase by servant on credit for 
employers . . . . . . 255 

And child— As to legal obligation of parent to maintain child— child 
supplied with necessaries by third person — ^as to implied 
promise of parent to support child .... 256 

And chlh' — Compounding of felony * . • . . 257 

And child— Parent willing to support child— Relative, with assent 
but without request, received child into his family, and sup- 
ported it as his own : as to implied agreement of fistthor to 
pay for such support . . . • • 257 

PAROL EVIDENCE. 

Parol Evidbnge — Sale of personal property — written oontreot . • 316 

Evidence — ^Wills, how construed ..... 363 
Promise without consideration . • • • . 258 



PAET PAYMENT — PARTIAL PAYMSKT, BTO» 

PART PAYMENT. 
Part Patmskt— Received as payment in full . • • • .269 

Rnle of law in such caae well establidied • • • 269 

PARTIAL PAYMENT. 

Pabtial Patuxnt by one of several makers to a note . ^ • .259 

As to said payment reviving debt against the others . • 259 

Statutes of limitation . . . . . . .259 

Payment of note limitation ..... 245 

PARTICULAR INTEREST. 
Pabtigulab iMTiBEsr— Insurance on specific property to secure a, what 

covers ....... 165 

Place of payment— Note . . . . . .271 

PARTITION OP LAND. 
PABTmoN OF Lamd ....••• 259 

PARTNER, FRAUD. 
Pabtnbb, ftaud of one partner • • • .260 

PARTNERa 
Pabtnbbs, action at law by ...•••. 260 
Agent — Contract ....... 11 

Agreement by one partner ...... 260 

As to submission made by one of several partners^ in the name of 

the firm, without the consent of his copartners . . 261 

As to liability of retiring partner for subsequent debt of the firm 261 
Ab to whether a person Is a partner, who is to receive for his ser- 
vices in proportion to a given quantum of the profits of a 
business . . . • .262 

Assignment ....... 26 

Bill addresKd to firm, accepted by only one of the partners . 262 

Bill of exchange, drawn on. firm, accepted by one of the partaers, 

in the name of the firm . . .263 

In a railroad contract— Holder of overdue negotiable note, how 

far subject in his hands to equities .... 263 

In the single transaction of constructing a r.Ulroad-Hstatute of limi- 
tation 264 

PARTNERSHIP. 

pABinnDiSHiP — ^As to admission of one partner . • • • 266 

Contract made by one partner . . • • .266 



4B4 PABTTy DEATH OF — ^PATENT INVKNTOR — ^PASSENOBR, ATO. 

PABRnuBiP Debt— Inaolvencj of two partnen— discharge of bankraptej, 

annulled M to one . S6ft 

Dinolyed by death of partner— personal property and ohoaes In 

action— Real estate 266 

Joint«took company ...... 187 

What mo^be, in order to oonstitate a partnership . • .267 

PARTY, DEATH OR 
FabtTi Dbath of— Jadgment — Error ..... 93 

Using the name of another person, as plaintiff in a soit, without 

his authority or consent . . ... 267 

Wall, agreement ....••• 15 

PASSENGER. 
PismrasR liy third-class train— Railway Company • • .307 

PATENT, INVENTOR. 
Patint, Intxntob^— What only neceaaary to constitute an Inventor • 270 

PATENT FOR LAND. 

Pacikt fob Lakd— Omisrion to obtain patent for— entry by another person 268 
For land, pre-emption right — chancery .... 64 

Leather, glazed caimsin— Custom-house duties . . .87 

Medicine— Label— Injunction . . • .269 

Return of papers for informality . . . .269 

Right under English patent enforced against foreigners, while in 

England .... 270 

PATIENT AND SURGEON. 
pATnDmiiDSDBOEOK— Confidential relations — ^note giyen under undue in- 
fluence ....... 836 

PAUPER, SETTLEMENT, INFANT CHILD. 
Paufbb, settlement, infant child ...... 270 

Iniknt child takes settlement of fkther, instead of mother, if it has a 

teXher 270 

PAYMENT, APPROPRIATION OF. 

PiTioENT, appropriation of ...... 19 

At particular place— Note . • .271 

By intended husband for intended wife— mortgage . • 232 

Coercion by operation of law— Equity and good ooDseienoe tiie 

reverse ....... 27] 



PECUNIARY INTffREST — ^PBKAL STATUTES, STO. 405 

Patxbht in a specific article— ]>ebtor and creditor .94 

In part by one of tbe makers to a joint note — ^limitation of statute 201 

Made by one of two joint promisors of a note— statnte of limitation S30 

Mistake 229 

Of interest, by the maker, on a promissory note from which he has 

been dischar^^ in bankruptcy — ^limitation of statute . 202 

Received in bill of broken bank — authority of cashier . . 35 

To captain by bill— broker— contract— sale of goods— frei^t . 60 

PECUNIARY INTEREST. 
Peodniary Intkkkst— Juror . . . . • • . 193 

What amount of, necessary to disqualify a juror • • 193 

PENAL STATUTES. 
Penal Statutes — Construction of . . . • • .272 

How to be construed .... .272 

PENALTT mCURRED ON HIRED PREMISBS. 
Penalty inccrbed on Hikbd Pbesoses — ^Landlord and tenant • . 196 

PENCIL-MARK. 
PENCiL-MAitx — ^Memorandum made in pencil-mark, found in pocket-book, 

taken from prisoner when arrested . • . * . 272 

PERGONAL INJURIES. 
Personal Injubies— Exorbitant damage — new trial • • . 272 

Izguries to third persons, resulting from the negligence of persons 
employee by oflBcers of the corporation <tf the city of New 

York 272 

Property, and choses in action . • • . . 266 

Property — execution — ^levy on . , • • . 113 

Property, recovery of, under the Code • • • • 273 

PERSON mSANS. 
Person Insane, sning by solicitor . . • • . 136 

PERSONS MARRIED UNDER AGB. 
Persons Married UNDER Age ...••• 212 

Unmarried, correspondence . . • • • 82 

PERILS OF SEAS. 

Febos op Seas— Insurance— ordinary course of navigation-Hitralned or 

hogged Tcssel— Liability of underwriters . . 178 
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PEBJUB Y» INDICTMENT. 
FAimr, iNiHonmii TOR .....•• 174 
Teitimonyof aunglewitneaB . . . • • 274 

PHYSIGIAN, STANDARD MEDICAL BOOKa 
PmsiaEAif— StaDdard medical books — ^Evidence .... 274 
Ufliiig means with intent to destroy the child of which a female is 
pregnant ; what if, by ose of sach means and with snch intent, 
the death of the mo^er ensue — ^osing means with intent to 
procure the miscarriage of a pregnant female ; what if, by 
such means and with such intent, the death of the mother be 
occasioned ....... 274 

PIGEONS, LABCENY. 
PiOBONB, Larceny .....••. 276 

PLANK-ROAD COMPANY. 

PLAHK-BOID COMFANT ....... 276 

Ayoiding toll-gate, iiQunctibn . • • .276 

PLAYING CARDS. 
Plativo Caiids .....••• 64 

At pabllo hoose .....•• 64 

POCEET-HANDKERCmEPS, LINEN. 
VooKSMUsvaaaaiMn, Linen, hemstltohed or henmied, Cuetom-honfle 

duties .... . . 88 

POCKET-PICKING. 
PooKXT^GKiNO, attempted— Larceny ..... 195 

POISON, ERGOT, EVIDENCE; ABORTION. 
Poi8(»r, Ergot, evidence, abortion . . . . . .277 

POLICY, INSURANCE. 
Poucr, Insurance— Against the perils of the sea, what damage compre- 
hends . . . ... . .179 

Insurance— Deyiation — words " from thence," in the policy, what ' 

mean ........ 175 

Insurance — ^Note given for premium of insurance on marine policy 

—Transfer . . . . . . .178 

Insurance, Terms of, ...... 162 

Of insurance, lamed to copartners, conveyance by one partner 

of his interest in the insured property to his oqpartnen 166 
Of insurance — ^Time of action limited . . . .156 

Of insurance— Mortgagee and mortgagor . • • 2S4 



POBT OF DISCHAROE — POBSZSSION OF QOODB, wA, 4Sft 

PORT OF DISCHARGE. 
PoBT OF DxsGEABGB— Sonday— <M>mpatation of time . • .74 

POSSESSION OF GOOD& 
Possession of Goods, Right of— In traodta, forwarded to order— attacb- 

xnent 138 

POUND-KEEPER. 

POUND-KKBFER ....•••• 277 

If drive from pound to hia barn or pasture . • • .277 

POWER OF ATTORNEY. 
PowsbofAttobnat to confess judgment . • • • 277 

POWER OF COURT. 
PowBB OF CouBT to correct fraud— Negligence or misconduct of itsoflicerB 
in the execution of its process — duty of sheriff, when a mere 
nominal sum is bid for property levied on under fi. fa. . 260 

PRE-EMPTION RIGHT. 
Pbe-bmftion RiOHT— Settler upon public lands ... 64 

PREMIUM NOTES— INSURANCa 
Pbemium Notes, Insurance . . . • • • .157 

Such notes pledged . . . ... 157 

PREMISES RENTED. 
Pbbmisbb Rented for a particular use — tenant restricted to conditions in 
lease— injunction against tenant for violation of covenant in 
lease— Landlord and tenant ..... 195 

PRESCRIPTION, RIGHT OF WAT. 
pBESGRXPnoN— Right of way — change of way— New way— Old way— re- 
moval of bridge ...... 277 

PRESENTMENT, BANK CHBOE. 
PsESEimiENT— Bank check . . .... 88 

Neglect of holder .....•• 38 

PRESIDENT OF BANK, CHANGE OP NOTB& 

Pbbsidbkt OF Bane— Change of notes ..... 278 

Of bank— Tort— Attorney for bank— attachment and sale • . 337 

Dr cashier— Bank bill not signed by .... 37 



4f^ , PBIKOIFAL, BLANK SiaNATURE OF, STO, 

PRINCIPAL, BLANK SIGNATURE OF. 
PuNdPAL, blank flignatnre of, to be filled by agent •. • . M 

PRINCIPAL AND AGBWT. 

PmNCIPAL AND AOEOT . ... • • 11 

And agent— Authority ^< to agent to settle " . • .278 

And agent — ^Neglect of agent to perform a duty . . 278 

And agent — Sealed instrnment, purporting to be deed of principal, 

by agent ....... ^79 

PRIOR INVENTION^ PATENT. 
PmoR Intention — ^Patent ..«.«. 269 

What neceasaiy to constitute a prior invention • • • 269 

PRIVATE PROPERTY. 
Private Pbopertt for public use — Constitutional law — ^Interest on amoont 

of damages for land ...... 279 

Property for public use, right of eminent domain • . 280 

PRIVILEGED OOMMUNICATION& 
Priviliqei) COMHUNIGATIONS — cestui que trust . • • « 279 

PROBABLE CAUSE 
Pbobablb Cause — ^Malicious prosecution — taking shelter under advice <A 

counsel— bill of exceptions . . . . .207 

PROCESa 
Pbogesb — As to party executing process in his own fbvor • . 281 

PRODUCE— AGREEMENT. 
Produce — AoreAment ....... 16 

Peach trees furnished by A. to be cultivated by B.<-Death of Au — 

sale of interest of A. by administrator . . .16 

PROOF, BILL OF SALB. 
Proof— bill of sale ....... 66 

Of general bad character— Witness ..... 867 

PROMISE TO PAY A NOTB. 

PuoiosE TO Pat a Note to which a party- s name has Ut^en been rigned 
^ by one assuming without authority to act as his agent . 246 

To pay the debt of another — forbearance — general promise to 

astrauger . . . . • • •' 281 



P«OMIB0OR7 NOTB — PROPBRTT IXTSmtD, BOT. 4S9 

PROMISSORY NOTK 
Fbomibsobt Note — Forgery of ,-mdictinent .... 180 

Note— Maker residing out of the State— reqae|l of endoner to pro- 
ceed against principal . ^. . . 281 

Note of non-resideut — return of maker to reside— etatate of Umita* 

tion, when Qommences to ran .... 241 

Note, sorety of— request of surety for ladder to sue maker . 386 

Note — Want of consideration relied on in defence— evidence on one 
side in the affirmative, on the other in the negative, of the&ct 
of consideration — burden of proof . • 282 

PROPERTY INSURED 

Pbofbbtt Insured, agreement relative to . . . . 140 

Insured for less than its value —partly destroyed— Insorance com- 
pany— By-law of stipulation that ashes are to be kept at all 

times in brick, how construed .... 142 

Lien of two creditors on same, ...... 199 

Lost by guest while at an Inn ..... 136 

Lost, reward offered for ..... . 313 

Mortgaged, reconveyance of, on payment of mcHrtgage • 311 

Of the corporation-^insurance ..... 148 

Stolen, foond upon the person, preenmptive evidence of larceny 333 

PROSPECT OP DEATH-«GIFT. 
Prospect OF Death— Gift made in, . . • .126 

PROTEST— BANK. 
PBOTEsr— Bank— Ull of exchange— day of grace ... 48 

Death of endorser — word protest or protested, when nsed in refer- 
ence to commercial paper, what imports— description of note 
in notice of protest — notice of protest to one of several exe- 
cutors or administrators of a deceased endorser . . 92 
t Waiver of protest by endorser ..... 282 

PUBLIC BRIDGES. 

Pdbuo BRiDOEft— Duty of repairing public bridges, on whom devolves . 283 

Officer— Bank account, with official addition . . . 283 

Officer— Contract ....... 78 

PUFFER AT SALE. 
PnmBATSALB ......«• 288 

PURCHASE AT SHERIFF'S SAIiB. 

PlJBGHASB AT SHERIFF'S Sale — Deed first recorded .... 320 

By servant, on credit for employers .... 266 

Money for land paid by one, title made to another- legal title to . 197# 
Ot land by agent, in his own name, or through the agency of third 

person — morh^uge lulo ..... 234 



480 RAVT — ^BAHAOAD— RAILROAO OOMPANT, BTO* 

RAFT. 
Raff or Loos taken in tow by steamboat— raft carried adrift . 330 

• RAILROAD. 

Railroad — ^Aa to the liability of railroad proprietors for damage ocq&- 
sioned by constroctlng their railroad through and across a 
mill-pond ....... 284 

Cattle killed by steam-engine . . . . . . 284 

Conseqnential damage .... . . 294 

Technical departure firom established rules, in the admission or re- 
jection of eyidence ..... . 307 

RAILROAD COMPANY. 
RiiLROAD Company— Action against, to recover damages sustained while 
plaintiff was crossing the railroad track in a slei^^^ — ^negli- 
gence and imprudence on part of plaintiff . . 286 
Act of Legislature— damage ...... 288 

Loss of trunk ....... 288 

Stock subscribed and instalment pud before books closed— forfeit- 
ing payment— right of foreclosure— a subscriber for stock 
cannot rescind his contract by forfeiting the payment made 
thereon ....... 289 

Suit against, for loss of cow ..... 289 

Taxation ........ 290 

Clerk of County Court admitted to prove the verity of a copy of 
the docket— corporate seal of incorporated company— depo- 
sitions of deceased officer of the corporation— ixyunction . 290 

RAILROAD CONTRACT. 
Railboad CoNnuLor— Portion of compensation to be received in the stock 

of the company at par value — tender . . . 294 

RAILROAD CORPORATION. 
Railroad Corporation — ^Interest in land taken for railroad— obligation 
to maintain fences — care required in management of loco- 
motive engines ...... 296 

Subscription to capital stock, liability of subscribers, express and 

implied promise, alteration of charter . . . 297 

RAILROAD— DEED, ABSOLUTE IN ITS TERMS. 
Raiisoa^— Deed, absolute in its terms — Oral evidence of conversation be- 
^ tween the parties previous to its execution — ^water conveyed 
in an aqueduct from a spring upon another portion df grantor's 
land 299 



RAILROAD — FARM CR0BSIN06 — ^RAILROAD PKOPRIBT0R8, BTO. 4S1 

RAILROAD^FABM GROSSINGa 
Eailboad— Farm oroasings, for the use of proprieton of land a^joiniog sucli 

railroad 803 

EAILBO.AD PROPRIETORS. 
Uailroad Peoprietobs receiving passengers, carriage to commence at 

the station of another line ..... 303 

RAILROAD--SIGNAL. 
Railkoad — SiONAi/— Power of Legislature to regulate corporations in the 

exercise of their franchise ..... 304 

RAILROAD— SUBSCRIPTION TO STOCK. 
Railroad— Subscription to stoclc — change of route— liability of stockholder 

notwithstanding such change of route . . . 304 

RAILWAY COMPANY. 

Railway Comfakt— Damage — ^negligence— where both parties are equally 

in fault 305 

Direct and branch line . .... .306 

Excursion tickets— special contract . . . . .306 

Landowner — abandonment of railroad — specific performance . 306 
PasBenger by third-claas train carrying merchandise packed up with 

his personal baggage . . . . . .807 

Tenant for life .307 

RAILROAD— TRUE RULB—DAKAGBS. 
Railroad — True rule, in making appraisals of damage snstdned by a per- 
son whose property is takeh for the purposes of a raiLroad . 308 
What the proper inquiry ...... 308 

Report cannot be sent back for review when the commissioners hare 
not erred in the principles upon which they haye made their 
appraisal ....... 308 

RESCISION— DAMAGES. 
RiSCXSiON— Damages, purchase of land, personal property in part payment, 

rule of damages ' . . * • . . 310 

RESCISION OP CONTRACT. 
Resoision 09 CoiTTRAcrr — A contract rescinded ah initio as to part . . 810 

RECOGNIZANCE. 
RiooomzANCB— Non-appearance of accused— one bound by recognizance 
not of course entitled to discharge, because no indictment 
fbond— a person arrested for a criminal oifencc may insist 
upon examination before compelled to enter into recognisance 311 



433 BXCONVSYANCE OF MORTOAOBD PROPERTY, BTO. 

RECONVEYANCE OF MORTGAGED PROPERTY. 
Rroonyetancb ov Mortgaged Property, oq payment of mortgage, and 

a coort of equity will enforce it . . . Sll 

RELIGIOUS SOCIETY. 
Ukligious Society — ^Description in the writ aa ** a body corporate for cer- 
tain purpoees" ....... 812 

REFEREES. 
Ivj.FF.REES — ^Witoess—Aa to one of three referees being a witness in the 

cause tried before them ..... 312 

REPRESENTATIONS— VENDOR AND VENDEE. 
Rbpresentations— Vendor and Vendee — ^What representations must haye -^ 
been to make vendor liable ..... 312 

'' RES JUDICATA." 
'* Bes Judicata" — ^The doctrine that the law will not suffer the same ques- 
tion to be twice agitated between the same parties has a wide 
range of application ... . . 818 

RETIRING PARTNER. 
Bbtirino Fabtnbb^As to liability of, for subsequent debt of the firm • 261 

REWARD OFFERED FOB LOST PROPERTY 
Reward oFmoBD FOB Lost PB0FBBTT—Li6n of finder . .813 

RIGHT OP WAY. 
Right OP Wat— Prescription . . • • . 277 

RISK. 
BiBK— When commences— insurance . • • • .160 

SALE OF POBX. 
Sale of Pork in Indiana — Memoranda of sales, and reoeipts fbr mmef 
paid— transfer of the documents to a merchant in New York 
in consideraiioa of advances— attachment. 814 

SALE OF CHATTEL, . 
Sale op Chattel by officer under execution — ^trespass — ^witness of officer . 814 

SALE OF CHATTELS FOR CASH. 
Sale op Ohattbi^ fob Cash — Loss of claim by neglect of purchaser to 

call for goods purchased . .^ . . , 3iA 



flALS OF LAKD-HBBTTUBR UPOV PUBUO LAMINI, 8T0. 433 

SALE OF LAND. 
Siu or Lasd— Goatracts for, how miut be nud&— looker»<ka being the 
ownen of land, when sold, or money expended on it, wiihoat 
making known their claim . .815 

SETTLER UPON PUBLIC LAND& 
Srtlbb upon Pubuc LANDS—Preeraption right ... 64 

SALE OF LAND UNDER A JUDGMENT. 
Sale op Land vndbb l JuDOKRirr— General role . .316 

SALE OF PERSONAL PEOFERTt. 
£Uui OP PsRsoirAL PBOPE»rr<~Written contract— -parol evidence 316 

SAjuE OF YESSEL. 
Saui op Ymn^-^FrMidnlent representatioDS by seller as to i^ce of pes- 

8el—-TeeBel condemned in a foreign port .316 

SALE UNDER EXECUTION. 

Sua miDSB EzBoimov, of less interest in the proper^ than the defendant 

really owns . ... .817 

SALE^USURT. 
Si]»—i]SDry— tract <tf land . .317 

aALE-«OOD TITLE. 
SAXA^-Good title— What the law reqiires of a seller when the .purchaser 

has bargained for a . . • .317 

SALEl « 

Sal»— What indispensable to complete a sale— stack of hay sold by school 

coUector-Hi^paratton of property when sold at Judicial sale 818 

SAMPLE. 
SijcPLS Sali— bark . • ... 318 

Sale of blankets in bales by sample .... 318 

SEARCH FOR MISSING DOCUMENTS. 
Searob pqb MiBBrKo Doouioents --Secondary evidence— recitals in the deed 
of a fl. ik— incompetency of witness— attesting witness to a 
deed— acknowledgment of a party to a deed— rersrsal of Judg- 
ment — admismon of illegal testimony — ^parchaser at sheriif' s 
tale— deed first recorded .880 

SECRET PARTNERSHIP. 
Sicsn PABimiBSHip— Judgment against one partner carrying otfthebasi- 

nesB publicly in his own name .... 811 
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484 SUmVCB-'^XPARATlOK OF BOSBAirD AHD WITB, fffO. 

SEPARATION OF HUSBAND AND WIFa 
SEPASiLnoN OF Hdsbjliid ajid Wms— C(»itrtiet itr, how legwded in law 79 

SEBVANT. 
SiBTAMi^— PmohaBe lij, on credit, fixr emplcyyer .... S6& 

SET-OFF. 
SEiM>fi^--<)oiiBtnictiOQ of Ibe statates of MtK)ff ^ 

0Q9rti of law . . . . dl2 

Rig^t of 8efc-of]( when accraes — insolvent debtor . 82S 

SHBBIFF; 
Sbbbitf— Duty of, when a mere nominal earn is Md'txr ]M|^ertir leried on 

nnderfl.fo. ....... 260 

Expiration of office— not till when does 8heri# complete ezecotion of 

process '• . . • 8«4 

Liability of, for escape of slaves .824 

Liability of, for sorrendering wtthoat legal authority the posseadon 

of gOpdB levied on 1^ him nnder an esMmtikm » 9M 

SfiERIFP'S DEEJf). 
SBSBnP^dD]E»>~Oiniddohor1rregala]%in6heril)r'8aee4 ' .. .825 

SHERIFFS ilETITRN. 
SHBiav9%R«nilaH'49Mnriti«6i)f«xBontQlr ' 825 

SHERIFFS SALE. 
SHXBifv's Sals— Sale of land anderezecution-^gross inadequacy of price 

— authority of court in sudi cases . . . . .825 

SHIP OWNED BY <TWO PERSONS. 
Ship owvio bt Two Persons in equal efaares— repairs in aheme pviliy 

order only <^ one of owners ... 828 

SHIPS CARRYING PASSENGERS. 
Ships gabbtino Passknobbs on high seas fbr hire, on Wlmt footfaig of re- 
sponsibility stand . .826 

^ SKK AND mcotfrarsir Gfiisw. 

'dioK ASD Xnoohpbtekt Gesw .... 826 
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SIGNAL. 
SroiTAL, Saifroad ^ . ,' . . * \ .304 

SIGNATUBS. 

SiONATURB-^ndhioiial aignatnie to note .... 327 

Peed by attorney in fact . . . . . .26 

Of principal— blank to be filled liy agent ... 65 

SLAKDEB. 
SLAHDSB—Oharge of jadge, in regard to right of jory to take into oonai- 
deration expenses of plidntlfl; 1^ bsfng compelled to come 
into court to yindicate her character . . . .327 

SLANDEE OF TITLE TO LAND. 
SLiKSBB ov TiTLB TO Lani>— What most bCj in order to maintain an aotioo 

for Blander of title to lands . ... 328 

SPELLING KAH& 
SnLLDroN4XBOPTBAior«vLAKD^Mistak6^ :, « . .an 

SVALB ]XBKA2a)S. 
fttMADBMAHDer-Lapstt of tfane a defence pecaUsTtOT'^^ - 829 

STANDARD M9BDI0AL BOOKS. 
SrAin>ABi>]£Bin€AL Books, how far admisable as evldtabe''. . Vti 

STATED AOOOUNT. 

I^AnDAoooinns--OomndBtioiimerdiaitt' . 72 

STATUTES. 
Statotbs passed after ezeontion of wiH-^ffect of will not toacbed by sneh 

statates ... . Zt% 

STAVWffi OFiLDI^AtiON. 
STATvni<#LiKmtoa!ff^FayttienimMe tf^m^oftwo}^ ' 

note. ....... 330 

STEAMfiOAT bWlteBS.' 

'0ilimif«ii'O«iniMc^^ of logs taken itx tdW'"' ^ . ' .830 

Their liability Ibr a shipment ..... 331 

nvu: 8W«MBOAT^1!OW1N0 CAKAL-BOA-r. • ' 

Stbahboat Towcnl^ Gi27ii/-ifoAT~Damage to third Tesser . . .382 



486 BTBP-FATHn, STSF^HODBSV — STOCK, STOGOEHOLDSB, StO, 

STEP-FATBBBy STSP-CHIU)BEN. 
dnP4>A!mBy Sfn^-CBBjaath-M to liAbUiiy of stepfotiier to supyoci iti^ 

ofaildren. ...... 3SS 

STOCK. 
Stock— Sabsoription to nilroad stock— ohange of route— LiabHity of 

talMcrlber . r 304 

STOCEHOLDEB. 
SroomoLDUft— WitoeaBofwifB . .833 

STOLEN PROPERTY. 
SraUK Pbopbbtt fimnd upon the penoui presomptlTe eridence of lar- 
ceny ... . . • . 333 

STOPPAGE IN TRANSITU. 
Stopfaox in TBiiraiTC—- Yei^or's right, when ceases . 333 

STOPPING OF GOODS IN TBANSmj. 
SiOFTOro Goose nr TBAKSiTU—RigSit Qf» when oeases .338 

STOWAGE OF SHIP. 
StowAOs or SaiP— Notice of usage ..... 334 

SUNDAT. 
.SoMDAT'— Exchange of horses on ..•...€ 
Port of discharge— computation of timo— lay days 74 

SUNDAY— WITNESS FEES. 
SoxnAT— Witness ftes, when witness is from a distanoe • .834 

SURETY. 
Smurrr— Exemption law . . . • .884 

SURETY OF GUARDIAN. 
SuBRT OF GhTABDUM— Liability of guardian— surety not chargeable be- 
yond the terms of his coTcnant . .836 

SURETY ON PROMISSORY NOTE. 
SmuBTT ON Pboiobobt Not»— Request of surety for holder to sue makar 885 

SURETY, STRICTI JURIS. 
SiniTT, StBion Jous— Terns of contraot, alteratton of contraot, disbharge 

of surety, consent of surety to change contract . 888 



SOBOXON AXD PATIKKT — TAZATIOH, SIC. 4S7 

SUBGBON AND PATIENT. 
1X9 PAxnuKF— OoDfldaatUl relatu»»— Note given wder wnHae 
inflaenoe . . . . - 336 

TAXAtlON. 
TiXi<noN--BftQxoad Company „ ^ . 290 

TAXATION OP COSTS. 
TiZA;no!r OP CosiB— Witness in his own cause .... 82 

TAX COLLECTOR. 
Tax OouJMTOB paying over money to treasorer .886 

TECHNiCALrry. 

TxoBXiOALinr— Bepartnre from established rales of evidtnee— railroad 307 

TENANT FOE LIFE. 
Tbvixt VOX LiFX—Bailway Company ..... 307 

TENDER. 
TxxnxBF— Railroad oomtraot 294 

TERMS OF CONTRACT. 
TxBin or Co»nu0F--Striotijnris, surety . . . 336 

TESTATOR. 
TMUTcnh-DiTiflion of property among his children— aecoont against his 

ahildreninprivKteledger—fltatate of limitation . 337 

TESTIMONY. 
txRiuovT ov Wrkxbb, aB to his belief of genninenesB of a paper 133 

TESTIMONY OP GOOD CHARACTER. 
TxRDCOinr to defendant's good character in a trial for murder^ as to being 

evidenoe in his defence .287 

TIMB. 
Tna—Agraemeai— general role in equity «... 16 

TIME; COMPUTATION OF. 
Tmx, CovFiFfjaiQX 01^— Sundaya— port of discharge— lay days . 74 

TORT-— PRESIDENT OF A BAKE. 

ToMN— Pteeident of a hank^-attomey ibr bank--«tta6hment and sale. 337 
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TOWK CLERK. 
tmn (%«EK— Offloe of, TMUit-Htetlel mortgage rMofveS duttf siA ' ^ 

yfmsncj ....... 250 

TBADE. 
I'lUDB— Cootnct in lestndlBt of • 1 79 

TRADE MASK. 
TkU3» MABS-*Maim&etiirer ...... 39B 

TRESPASS— ATTAGHHENT. 
TKiflPA8&--Attach]nent^-0fflcer placing unfit penon in home as keeper - 
of goods attached ...... 26 

TRESPASS— MASTER OF VESSEL. 
Tbibpass— Salt against master of Yeasel for carrying to sea an officer who 

went on board to make an arrest .... 21 

TRUST CREATED BY WmU 
Tsosr OBiAinD bt Wili#— As to eflfect of siopending the power of alienar 
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TuBNTiKB OoBPOBAnoN— Construction of charter— damage 345 

UNPATENTED MEDICINBS. 
Ukpatentid Medicines— Secret of compounding— breach of confidence — 
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USURIOUS NOTE. 
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VENUE. 
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WAGER. 
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Wasibocsb-icen, CQstom as to receiving goods from cairier, and advanc- 
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WATCH, BEQUEST. 
Watch, Bequest ....... .353 

WIDOW. 
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Construotionof clause in^-devlse by a man to his wMb during her 

natorallife . .365 



440 WITNESS— ^WRltTEK AOREBMXKT. 
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How construed— Parol evidence ..... 363 
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Co-defendants, charged with the conunision of a joint offence . 865 
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WRITTEN AGREEMENT. 
Wbhtkn Agreement— What necessary to express in order to make such 

an agreement a promissory note . .368 
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